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Editorial

A beleza salvard o mundo.”
(Fiédor Dostoievski)

Em novembro de 2001, a UNESCO publicou a sua “Declara¢ao Uni-
versal sobre Diversidade Cultural”. Aquele importante documento interna-
cional registra que a diversidade cultural — fonte de intercambios, inova-
¢ao e criatividade — ¢é tdo necessaria para a humanidade como a diversidade
biolégica o é para os organismos vivos (art. 1°). A possibilidade de o ser
humano expressar a sua identidade cultural', por exemplo, por meio de pin-
turas, desenhos, estatuetas, performances ou esculturas fez com que cada
uma dessas expressoes culturais passasse a ser digna de tipos variados de
amparo ¢ prote¢io juridica. Cada um desses objetos contém impressoes,
experiéncias e vivéncias humanas simultaneamente singulares e coletivas e,
em consequéncia, levanta questdes juridicas de grande interesse e relevancia
para seus criadores e para a sociedade.

Os estudos do Direito da Arte e do Direito do Patrimoénio Cultural sio,
20 mesmo tempo, tradicionais e vanguardistas por permitirem multiface-
tadas abordagens e temidticas no contexto internacional.” Tradicionais por
ja serem objeto de analise e de preocupacio juridica hi bastante tempo’;
vanguardistas por permitirem o didlogo com novas expressdes artisticas e
ferramentas juridicas contemporaneas.

No contexto da celebragdo dos cinquenta anos da Convencao da UNES-
CO sobre as Medidas a serem Adotadas para Proibir e impedir a Importacio,
Exportagio, Transportagao e Transferéncia de Propriedade Ilicitas dos Bens
Culturais de 1970, e de vinte e cinco anos da Convencio do UNIDROIT
sobre Bens Culturais Furtados ou Ilicitamente Exportados de 1995, a Re-
vista de Direito Internacional resolveu produzir um dossié especial sobre o
Direito da Arte e o Direito do Patriménio Cultural. Como resultado dessa
chamada, houve uma exitosa quantidade de submissGes nacionais e estran-
geiras, apresentando diferentes abordagens para uma profusiao de questoes
inovadoras relacionados a Arte e ao Patrimoénio Cultural.

Ao final da avaliacio, um dos maiores éxitos desse dossié foi, sem duvida,
a variedade de origens dos artigos. Estudos apresentados nesta edi¢do foram
produzidos em diversos paises, permitindo uma pluralidade de olhares e de
culturas juridicas sobre as matérias relacionados ao dossié.

Outro ponto de destaque ¢ a multiplicidade temdtica dos trabalhos rea-
lizados. Os temas mais gerais apresentam novos olhares sobre o papel das
Convenc¢oes da UNESCO de 1970, do UNIDROIT de 1995 ¢ a agenda de

! JAYME, Erik. Identité culturelle et intégration: Le droit international privé postmoderne:

cours général de droit international privé. Recueil des Cours: collected courses of The Hague Acadeny
of International Law. Kluwer Law International: Hague, 1995. v. 251. p. 56 e 251-252.

2 JAYME, Erik. Narrative norms in private international law: the example of Art Law.
Recneil des Conrs: collected conrses of 'The Hague Academy of International Law. Kluwer Law Interna-
tional: Hague, 2016. v. 375. p. 29.

*  RUFFINI, Francesco. De la protection internationale des droits sur les oeuvtes littéraires
et artistiques. Recueil des Cours: collected conrses of The Hague Academy of International Law. Kluwer
Law International: Hague, 1926. v. 12. p. 387-597. No Direito Comparado: MONTEMAY-
OR, Giulio de. Diritto d’Arte. Napoli: Ricciardi, 1909.



diversidade cultural da UNESCO. Também sao apresentados temas de natureza regional e de uso nacional
de normas internacionais relacionadas ao tema — todos muito curiosos e instigantes.

Areas que tradicionalmente dialogam com o Direito da Arte ¢ do Patrimonio Cultural também foram
lembradas como ¢ o caso do Direito Internacional Humanitario, protecio da populacao tradicional e do
patrimonio cultural subaquatico. Também foram realizados estudos comparados entre normas nacionais
relacionadas a subtracgdo e retorno de bens culturais, assim como aspectos criminais relacionados aos bens
culturais e as populagoes tradicionais.

Igualmente houve estudos que trouxeram reflexdes sobre temas extremamente atuais no contexto do
Direito da Arte e do Patrimonio Cultural, como sio os casos de due dilligence, inteligéncia artificial e alfernative
dispute resolution (ADR), além das questOes ligadas ao legal design e ao visual law. Dessa forma, se reitera o ca-
rater multifacetado do didlogo entre o juridico e o artistico, a0 construir pontes complexas entre institutos
tradicionais e atuais.

Dadas a diversidade, a profundidade e a densidade com que todos os temas foram trabalhados, acre-
ditamos que o dossié alcanca o objetivo de ser uma rigorosa fonte de reflexdes e um perene manancial de
consultas, permitindo qualificados debates sobre o panorama do Direito da Arte e do Patriménio Cultural
no Brasil e no mundo.

Desejamos a todos uma leitural

Marcilio Toscano Franca Filho & Ardyllis Alves Soares

FILHO, Marcilio Toscano Franca; SOARES, Ardyllis Alves. Editorial. Revista de Direito Internacional, Brasilia, v. 17, n. 3, p. 19-21, 2020
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O costume internacional como reforco da
objecao brasileira a clausula do tratamento
justo e equitativo

Leonardo Vieira Arruda Achtschin

O mais recente Acordo de Cooperacio e Facilitacio de Investimentos
(ACFT) do Brasil, celebrado com a {ndia no ano de 2020, reafirma a tradicio-
nal objec¢do brasileira ao padrao do tratamento justo e equitativo (TJE) em
seus tratados de investimentos. Assim o faz ao dispor que o tratamento a ser
conferido ao investidor deverd se dar em conformidade com os costumes
internacionais reconhecidos pelas partes pactuantes.

Essa novidade encontra-se alinhada ao papel desempenhado pelo Brasil
no regime internacional do Direito dos Investimentos. O governo brasileiro
¢ considerado um tradicional critico da clausula TJE, posicdo esta que re-
monta aos anos 90, quando o pais assinou, por meio do Poder Executivo, 14
tratados bilaterais de investimentos (TBI) contendo a previsdo da clausula
TJE, sem, no entanto, ratificar qualquer um deles no Congresso Nacional'.
Diante dessa rejeicio aos TBIs nos anos noventa, o Brasil se manteve afas-
tado do regime de regulagio de investimentos até o ano de 2015, quando
celebrou seu primeiro tratado de investimentos, com Mogambique®.

A India, por outro lado, ¢ um tradicional ator no regime internacional do
Diteito dos Investimentos, tendo celebrado seu primeiro TBI em 1994°. Até
2015 o pais adotava o padrio TJE em seus tratados®. Essa situac¢io se alterou
ap6s a adogio do novo modelo de TBI da India em 2015°, ocasido na qual
o pais optou por nao mais prever o TJE em seus tratados de investimentos,
optando por vincular o tratamento conferido aos investidores estrangeiros a
norma costumeira internacional.

Alinhado a esse padrio do TBI indiano, o ACFI celebrado
entre India e Brasil ndio menciona a clausula TJE como um padrio

! ¢f'TBI Brasil-Alemanha — Artigo 2(1), TBI Brasil-Bélgica/Luxemburgo — Artigo 3(1),
TBI Brasil-Chile — Artigo ITI(2), TBI Brasil-Coreia — Artigo 2(2), TBI Brasil-Cuba — Artigo
3(2), TBI Brasil-Dinamarca —Artigo 3(1), TBI Brasil-Finlandia — Artigo 3(1), TBI Brasil-
Franga — Artigo 3, TBI Brasil-Reino Unido — Artigo 2(2), TBI Brasil-Holanda — Artigo 3(1),
TBI Brasil-Ttalia - Artigo I1(2), TBI Brasil-Portugal — Artigo ITI(1), TBI Brasil-Suica - Artigo
4(1) e TBI Brasil-Venezuela — Artigo 3(1).

2 f ACORDO de Cooperacio e Facilitagio de Investimentos entre a Republica Federativa
do Brasil ¢ a Republica de Mogambique. Disponivel em: https://investmentpolicy.unctad.
org/international-investment-agreements/ treaty-files/4717/download. Acesso em 15 now.
2020.

* ACORDO entre o Governo do Reino Unido da Gri-Bretanha e a Irlanda do Norte e o
Governo da Republica da India para a Promocio e Protecio de Investimentos. Disponivel
em: https://investmentpolicy.unctad.org/international-investment-agreements/ treaty-
files/1613/download. Acesso em 15 nov. 2020

* Por exemplo, ¢f TBI India-Reino Unido (1994) - Artigo 3(2); TBI India-Russia (1994) —
Artigo 3(2); TBI India-Alemanha — Artigo 3(2); TBI India-Sérvia (2003) — Artigo 3(2); TBI
India-Colémbia (2009) — Artigo 3(3); ¢ TBI India-Emirados Arabes Unidos (2013) — Artigo
5(1).

5 TRATADO bilateral de investimentos da India (modelo). Disponivel em: https://invest-
mentpolicy.unctad.org/international-investment-agreements/ treaty-files /3560/download.
Acesso em: 15 nov. 2020.


https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/4717/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/4717/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1613/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1613/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3560/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3560/download
mailto:leovarruda@gmail.com

individualizado a ser conferido ao investidor. Pelo
contrario, o acordo vincula o tratamento concedi-
do aos investidores ao costume internacional, dis-
criminando determinadas medidas do Estado que
poderiam constituir uma violagao do tratado.

Essa inovacio no ACFI Brasil-India
ilustra o papel adotado por ambos os paises
de questionar o atual regime regulatério do
investimento estrangeiro. Logo, esse novo tratado
de investimentos entre o Brasil e a India incorpora
o costume internacional como baliza para o
tratamento do investidor no ambito do ACFI (1), o
que reflete um movimento de questionamento dos
dois paises ao padrio TJE (2).

1 A incorporacao do costume
internacional no ACFI Brasil-india

Em 2020, Brasil ¢ India celebraram seu primeiro
acordo internacional para a regulacdo de investimen-
tos reciprocos, o ACFI Brasil-India. Havia expectativas
quanto a assinatura de um tratado de investimentos en-
tre os dois paises desde pelo menos 2016°.

A importancia da conclusio das negociagdes vai
além do fato de envolver dois importantes atores eco-
ndmicos no cendrio internacional. Esse novo acordo
apresenta uma interessante novidade, que ¢ a adogao do
costume internacional como baliza para a interpretagiao
dos direitos dos investidores. Representa, também, um
sinal de convergéncia em relagdo a maneira como 0s
dois pafses se inserem no regime internacional do direi-
to dos investimentos.

O artigo 4.1 do ACFI" dispoe que a interpretacio
dos direitos dos investidores devera levar em considera-
¢do os parametros da norma costumeira internacional.

¢ INSTITUTO INTERNACIONAL PARA O DESENVOLVI-
MENTO SUSTENTAVEL (IISD). Brasil ¢ India rubrican tratado bi-
lateral de inversion (TBI); texto aiin no publicade. Disponivel em: https://
www.iisd.org/itn/es/2016/12/12/brazil-and-india-initial-bilateral-
investment-treaty-bit-text-yet-to-be-published/. Acesso em: 13 now.
2020.

“Artigo 4 — Tratamento de Investimentos. 4.1 Com base nas
regras e costumes do direito internacional aplicaveis, conforme
reconhecidos por cada uma das Partes e suas respectivas legislacoes
nacionais, nenhuma Parte submetera investimentos feitos por inves-
tidores da outra Parte a medidas que constituam:”

Ao assim prever, os paises estabelecem um rol de direi-
tos que podem ser alegados pelo investidor caso este
entenda ter havido alguma violagdo aos seus interesses®,
cuja orientacio se da a partir do padrido minimo de tra-
tamento reconhecido pelo Direito Internacional.

O costume constitui uma das fontes do Direito In-
ternacional, encontrando previsao no artigo 38(1) do
Estatuto da Corte Internacional de Justica (CIJ)”"". Para
sua configuracdo, duas condi¢des se fazem necessarias:
(i) uma pratica repetida dos Estados; e (ii) a crenca de

que o costume ¢ obrigatério'!'2.

Os costumes internacionais representam, portanto,
um conjunto de normas (valores) consolidados pela
pratica estatal e, por essa razdo, a comunidade interna-
cional lhes confere um efeito vinculante. Constituem
um “piso” minimo de direitos que os Estados nio po-
dem violar, e sdo diretamente aplicaveis aos tratados de

investimentos.

Como constituem um conjunto de valores essen-
ciais, sao obrigatérios independentemente das leis e
praticas nacionais dos Estados, demandando respeito
aos estrangeiros e a suas propriedades’.

8 “Artigo 4 — Tratamento de Investimentos. 4.1 [...] a) denegacio

de justica em quaisquer processos judiciais ou administrativos; b)
violagio fundamental do devido processo legal; c) discriminacoes
direcionadas, tais como de género, de raga ou de crenca religiosa;
d) tratamento manifestamente abusivo, como coa¢ao, intimidag¢ao e
assédio; ou e) discriminagdo em matéria de aplicacdo da lei, inclusive
a provisio de seguranca fisica.”

’  (f CORTE INTERNACIONAL DE JUSTICA (CL)). Estatuto
da Corte Internacional de Justica. Disponivel em: https://www.icj-cij.
org/en/statute#CHAPTER_II. Acesso em: 13 nov. 2020.

1 CIJ. “Artigo 38. 1. A Corte, cuja fungio ¢ decidir de acordo com
o direito internacional as controvérsias que lhe forem submetidas,
aplicara: a. as convengdes internacionais, gerais ou particulares, que
estabelecem normas expressamente reconhecidas pelos Estados
concorrentes; b. costume internacional, como evidéncia de uma
pratica geral aceita como lei; c. os principios gerais de direito recon-
hecidos pelas nag¢ées civilizadas; d. sujeito ao disposto no artigo 59,
as decisoes judiciais ¢ os ensinamentos dos mais qualificados pub-
licitarios das diversas nages, como meios subsididrios para a deter-
minacio das normas de direito.”

""" REZEK, José Francisco. Direito Internacional Piblico: Cutso el-
ementar. 15 ed. Sao Paulo: Saraiva, 2014, pp. 82-83.

12 Referente 2 defini¢ao de costume como fonte do Direito In-
ternacional, veja-se também: CORTE INTERNACIONAL DE
JUSTICA (CIJ). Caso da Plataforma do Norte (Republica Federal da
Alemanha/Dinamarca; Republica Federal da Alemanha/Holanda),
Decisio de Mérito, CIJ, 1969, p. 37.

5 ORGANIZACAO PARA A COOPERAGCAO ECONOMICA
E DESENVOLVIMENTO (OCDE). Fuir and Equitable Treatment
Standard in International Investment 1aw. OECD Working Papers on
International Investment, 2004/03, OECD Publishing. Disponiv-
https:/ /www.oecd.org/daf/inv/investment-policy / WP-

el em:
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Para exemplificar, pode-se visualizar como norma
costumeira internacional a prote¢io das prerrogativas e
imunidades de diplomatas, ao asilo, a negagao de justica,
aos direitos relativos 4 navegacgdo internacional, e as
regras de comportamento em conflitos'.

Além do fato de o ACFI Brasil-India expressamente
mencionar a lei costumeira internacional como funda-
mento para a interpretagio do direito dos investidores, o
acordo também indica uma lista de medidas que podem
configurar violacdo do tratado e, como consequéncia,
uma viola¢ao dos direitos do investidor. Algumas dessas
medidas ja estava presentes em outros ACFIs, mas se
encontravam dispersas ao longo de seus textos, princi-
palmente no tépico trelacionado a desapropriagio’®. A
inovacio neste novo ACFI com a india refere-se ao fato
de que essas regras se encontram organizadas em um
unico artigo, 0 mesmo artigo que vincula os direitos do
investidor 2 norma costumeira internacional.

E interessante notar que a lista de medidas inclui
violagGes tais como a negag¢ao de justica, a viola¢ao do
devido processo legal, e a proibicdao de discriminacao.
Tratam-se dos mesmos direitos tutelados por meio da
clausula do tratamento justo e equitativo, padrao este
nao aceito historicamente pelo Brasil e, atualmente,
apos a adocido de seu modelo de TBI em 2015, também
pela India.

O Brasil, ao prever em seu ACFI violagoes similares
aquelas do TJE, sinaliza para a comunidade internacio-
nal que, embora tradicionalmente se recuse a dispor so-
bre a clausula do tratamento justo e equitativo em seus
tratados de investimentos, o pals estd comprometido a
oferecer ao investidor garantias de mesma envergadura
daquelas conferidas pelo padrio TJE.

[ possivel afirmar, entdo, que embora o Brasil se re-
cuse a assinar tratados de investimentos que contenham
a clausula TJE, o pais trouxe em seu ACFI com a In-
dia alguns elementos protegidos por essa clausula. Isso
pode indicar que o Brasil compreende a importancia de
alguns aspectos do TJE para a protecao do investidor,

2004_3.pdf. Acesso em: 14 nov. 2020.

1 Cf. CORTE INTERNACIONAL DE JUSTICA (CIJ). Caso do
Estreito de Cotfu. Caso CIJ, Decisao de Mérito (09/04/1949).

15 ACCIOLY, Hildebrando; E SILVA, Geraldo Eulalio do Nas-
cimento; CASELLA, Paulo Botba. Manual de Direito Internacional
Priblico. 20 ed. Sio Paulo: Saraiva, 2012, p. 535.

1 (., atitulo de exemplo, o ACFI Brasil-Chile — Artigo 7°; 0 ACFI
Brasil-México — Artigo 6; o ACFI Brasil-Colémbia — Artigos 5° e 6%
e o ACFI Brasil-Etipia — Artigo 4.

apesar da manutencao da relutancia em adotar a referida

clausula.

No caso da India, a mudanca é ainda mais significa-
tiva. Antes da adocdo de seu recente modelo de TBI, a
India fazia parte de um grupo de paises que costuma-
vam prever clausulas TJE em todos os seus TBIs. Essa
pratica teve inicio ja em seu primeiro TBI, assinado com
o Reino Unido no ano de 1994.

No entanto, essa tendéncia comegou a mudar espe-
cialmente devido as crescentes preocupacoes dos india-
nos sobre a ampla protecdo conferida aos investidores
pela clausula TJE, em contraposi¢do aos direitos de
regulacio do Hstado. Pode-se dizer que a partir dessa
nova tendéncia a India se filia a um grupo de paises que
contestam o atual regime internacional de investimen-

tos'’.

Com esse movimento, a India busca limitar a viola-
cao do direito consuetudinario internacional a situacoes
como denegacao de justica, violagdo do devido proces-
so legal, discriminacdo por motivos injustificados e tra-
tamento abusivo, afastando principalmente a prote¢io
da TJE de expectativas legitimas, tida como muito am-
pla pelos criticos'™.

Curiosamente, a India nio fazia mencio ao direito
consuetudinario internacional em seus tratados de in-
vestimentos anteriores, aqueles prévios a adog¢ao de seu
modelo. Mesmo que isso seja comum entre 0s pafses
que aceitam a clausula TJE, ¢ provavel que no passado
a India acreditasse que o tratamento justo e equitativo
fosse a melhor forma de proteger os interesses do in-
vestidor, talvez nio imaginando que eventuais interpre-
tacOes expansivas feitas pelos tribunais arbitrais pudesse
afetar negativamente seu direito de adotar politicas re-
gulatorias.

Logo, a assinatura deste ACFI indica uma conver-
géncia de perspectivas de ambos os paises quanto as
implica¢Ges da aceitacdo do padrio justo e equitativo
em seus tratados de investimento. Para o Brasil, a impli-

7 Como exemplo de atores internacionais que atualmente contes-
tam a clausula do tratamento justo e equitativo, pode-se mencionar
o Brasil, a India, a Africa do Sul, a Australia, a Bolivia, a Unido Eu-
ropeia, e a Venezuela.

8 Cf. Gaukrodger, D. (2017), “The balance between investor pro-
tection and the right to regulate in investment treaties: A scoping
papet”, OECD Working Papers on International Investment, 2017/02,
OECD Publishing: Paris, 2017.
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cagdo ¢ ainda mais ampla: de alguma forma, consolida
sua classica objecdo a clausula TJE.

2 A adogao do costume internacional
como afastamento do padrao TJE

O tratamento do investidor de acordo com o direito
internacional consuetudinario ja era um padrio esta-
belecido pelo modelo indiano de TBI. Seu Artigo 3.1
afirma que “Nenhuma Parte sujeitara os investimentos
feitos por investidores da outra Parte a medidas que
constituam uma violagio do direito consuetudinario
internacional [...]”"". Além disso, e para maior clareza
sobre o que significaria “direito internacional consue-
tudindrio”, o modelo de tratado o considera como o
resultado da pratica geral e consistente dos Estados por
eles observada como um senso de obrigacao legal.

Ao contrario do modelo indiano, o modelo de ACFI
brasileiro é omisso sobre qualquer uso do direito inter-
nacional consuetudinario para a interpretagao dos direi-
tos do investidot. E é exatamente essa lacuna do modelo
do Brasil, bem como dos demais ACFIs firmados com
outros pafses, que torna este ACFl com a India uma
novidade na tematica de tratamento dos investidores.

Essa mudanga na compreensio do padriao TJE pela
India e a confirmacio do Brasil de sua relutdncia a essa
clausula estdo em linha com os movimentos interna-
cionais voltados para tornar o regime de investimento
internacional um sistema mais equilibrado. Alguns estu-
diosos afirmam a existéncia de uma crise de legitimida-
de em curso, dando espaco a alguma rejeicao do Direito
Internacional de Investimento por parte dos Estados

em desenvolvimento e desenvolvidos®.

A discussao decorre da suposta interpretagdo ampla
e da importancia conferida ao padrio TJE pelos tribu-
nais arbitrais. O TJE ¢é o padrio de tratamento mais im-
portante para a prote¢io do investidor no Direito Inter-

1 TRATADO bilateral de Investimento da India (modelo). Dis-
ponivel em: https://investmentpolicy.unctad.org/international-in-
vestment-agreements/treaty-files/3560/download. Acesso em: 15
nov. 2020.

2 DANIC, Olivia. L ‘emergence d'un droit international des investisse-
ments: Contribution des traités bilatéraux d’investissement et de la ju-
risprudence du CIRDI. Paris (France): 2012. 1.216 f. Thesis (Public
Law Doctorate). Department of Juridical, Administrative and Politi-
cal Sciences, University of Paris Ouest Nanterre La Defense, Paris.

nacional dos Investimentos?®'. Dentre todas as normas
de protec¢io do investidor®, a clausula do FET ¢é a mais
ampla de todas, cobrindo uma ampla gama de ativida-
des do Estado contra o investidor®.

No entanto, embora essa clausula seja difundida en-
tre os tratados de investimentos, ela tem sido objeto de
varias criticas por causa de sua amplitude®. Isso se dé
especialmente pela vinculagao da clausula TJE a sua ca-
tegoria das expectativas legitimas do investidor®. Atual-
mente a prote¢do de expectativas legftimas é o principal
pilar na compreensio e aplicacio do padrio TJE *.

Ao mesmo tempo em que ganhou grande projecao
nos tratados de protecdo de investimentos, a clausula
TJE tem se revelado o padrao mais polémico no trata-
mento dos investidores, ameacando o espaco regulato-
rio do pais para a adogdo de politicas publicas®. A ex-
tensao desse padriao declarado pelos tribunais arbitrais
de investimentos ¢é tdo chocante que os Estados que o
aceitaram em seus TBIs jamais imaginaram que a clau-
sula conferitia protecio demais ao investidor™.

Um exemplo da amplitude da clausula JTE e da in-
trusdo no ambito discricionario do poder regulatério do
Hstado ¢ o entendimento de que as expectativas legiti-
mas constituem uma promessa de que o pais anfitrido
manterd a estabilidade da sua ordem juridica, propor-
cionando um ambiente estavel e previsivel para o inves-

2 DOLZER, Rudolf. Fair and Equitable Tteatment: Today’s Con-
tours. Santa Clara Journal of International Iaw,v. 12, p. 7, 2013.

2  Os TBIs possuem alguns padroes de tratamento que lhes sio
comuns: tratamento nacional; nacio mais favorecida; tratamento
justo e equitativo; protecdo e seguranga totais; expropriagao; trans-
feréncia de dinheiro; entre outros.

#  DOLZER, Rudolf. Fair and Equitable Tteatment: Today’s Con-
tours. Santa Clara Journal of International Iaw,v. 12, p. 7, 2013.

#  Entre seus ctiticos, pode-se conferir, g, SORNARAJAH,
Muthucumaraswamy. The International Law on Foreign Invest-
ment. 4 ed. Cambridge University Press, 2017; MILES, Kate. The
origins of international investment law: empire, environment and
the safeguarding of capital. Cambridge University Press, 2013.

» O padtio justo e equitativo divide-se em algumas categotias,
dentre as quais podemos citar (i) expectativas legitimas; (ii) devido
processo legal; (iii) transparéncia; (iv) sem discriminacao; (v) propor-
cionalidade; e (vi) boa fé.

% DOLZER, Rudolf. Fair and Equitable Tteatment: Today’s Con-
tours. Santa Clara Journal of International Law, v. 12, p. 17, 2013.

2 MOROSINI, Fabio; BADIN, Michelle Ratton Sanchez (Ed.).
Reconceptualizing International Investment Law from the Global
South. Cambridge University Press, 2017, p. 28.

#  SORNARAJAH, Muthucumaraswamy. Mutations of neo-libet-
alism in international investment law. Trade Law & Development, v. 3,
p. 203, 2011.
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tidor®. Além disso, segundo as expectativas legitimas,
quando o Estado representa perante o investidor seu
desejo de atrair investimentos, geralmente oferecendo-
-lhe vantagens fiscais, cria no investidor a crenca no
cumprimento daquela promessa™.

Além disso, os tribunais arbitrais ja decidiram que as
expectativas legitimas do investidor surgem no momen-
to da assinatura do contrato’, e que deve levar em conta
o periodo durante o qual o investimento sera feito™.

Buscando limitar o escopo do padrio FET, os pai-
ses passaram a prever em seus TBIs que o tratamento
justo e equitativo corresponderia ao padrio minimo de
tratamento do direito internacional, como uma tentativa
de conceder ao investidor uma prote¢dao apenas corres-
pondente ao que o direito internacional exige™ . Isso
protegeria o pais anfitrido de algumas interpretagoes ja
adotadas por alguns tribunais arbitrais de investimentos
que consideraram a clausula TJE como um conceito au-
tonomo, o que ampliaria o escopo da cldusula™.

Em suma, a previsao do direito consuetudinario in-
ternacional como fundamento para a interpretagao dos
direitos do investidor no ACFI Brasil-India é uma novi-
dade interessante. Ao fazer isso, eles se juntam a outros
paises que estdo buscando redefinir a estrutura tradicio-

#  Os tribunais dos casos CMS e Occidental j4 mencionaram a

estabilidade do ordenamento juridico nacional como direito do in-
vestidor assegurado pela clausula TJE. Cf CMS Gas Transmission
Company ¢/ Republica da Argentina, Caso CIADI ARB/01/8, De-
cisio de Mérito (12/05/2005), para. 462; e Occidental Exploration
and Production Company ¢/ Republica do Equador, Caso da Corte
Arbitral de Londres No. UN 3467, Decisiao de Mérito (1/07/2004),
para. 183.

* MONEBHURRUN, Nitish. Revisiting the fair and equitable
treatment in international investment law. Cosmagpolitan Law Journal/
Revista de Direito Cosmopolita, v. 1, n. 1, p. 145, 2013,

' ¢f Duke Energy Electroquil Partners & Electroquil S.A. ¢/
Republica do Equador, Caso CIADI No ARB/04/19, Decisio de
Meérito (18/08/2008), para. 340; Mobil and others ¢/ Republica Bo-
livariana da Venezuela, Caso CIADI No ARB/07/27, Decisao de
Meétito (09/10/2014), para. 256; e Urbaser and CABB ¢/ Republica
da Argentina, Caso CIADI No ARB/07/26, Decisio de Mérito
(08/12/2016), para. 623.

2 Teinver and other ¢/ Republica da Argentina, Caso CIADI No
ARB/09/1, Decisao de Mérito (21/07/2017), para. 667.

¥ Veja, por exemplo, TBI Japao-Quénia - Artigo 5(1); TBI Tut-
quia-Camboja - Artigo 2(2); TLC Maldsia-Australia - Artigo 12.7;
TBI EUA-Uruguai - Artigo 5(2).

* (f Azurix Corp. ¢/ Republica da Argentina, Caso CIADI No.
ARB/01/12, Decisio de Mérito (14/07/2006), para. 361.; CME
Czech Republic B.V. ¢/ Republica Checa, Caso UNCITRAL, De-
cisao Parcial (13/09/2001), para. 156; Crystallex International Cor-
poration ¢/ Republica Bolivariana da Venezuela, Caso CIADI No
ARB(AF)/11/2, Decisdao de Mérito (04/04/2016), para. 530.

nal de um sistema de protecao dos investimentos tido
como pré-investidor. E muito prematuro afirmar que
o Brasil esteja avangando rumo a adogdo do costume
internacional como um padrdo para o tratamento do
investidor, mas este novo tratado pode lancar algumas
luzes para negociagdes futuras.
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1 Introducao

Em 2020, o acordo de Salvaguardas Tecnoldgicas entre o Estado brasilei-
ro e os Estados Unidos da América foi promulgado, tendo como principal
pretensio a expansao da Base de Alcantara, no Maranhdo. Diante de um
projeto tio tentador, que possivelmente ird acarretar o crescimento expo-
nencial da economia e da tecnoldgica brasileira, toda a sua negociacio, re-
dagdo, e implementagdo foram discutidas sem a devida presenca do povo
que habita a regido. O quilombo de Alcantara povoa o territério por quase
trés séculos, tendo a propriedade definitiva a partir do artigo 68 do Ato das
Disposicoes Constitucionais Transitorias. Ao decidir pela remogao dos qui-
lombos, o Estado infringiu o procedimento da consulta prévia estabelecido
pela Convencao 169 da OIT.

Lastimavelmente, esta ndo fol a unica situagdo em que o procedimen-
to nio foi respeitado, havendo casos como o Terminal Portuario da EM-
BRAPS e a construgdo da Transnordestina, onde o judicidrio assentiu sobre
a consulta prévia sem observar a obten¢io do consentimento prévio. A con-
sulta prévia pode ser definida como o mecanismo habil pelo qual comunida-
des tradicionais poderio influenciar em decisdes que afetem seus territorios,
devendo o Estado buscar um consentimento entre as partes'. Apenas uma
consulta formal ndo teria capabilidade suficiente em mudar a perspectiva
estatal sobre o projeto, principalmente em empreendimentos de larga escala
(hidrelétricas, minério, projetos de desenvolvimento), devendo ter como ob-
jetivo obter o consentimento prévio. Ao consultar com o designio em alcan-
car o consentimento dos povos quilombolas, as comunidades teriam seus
direitos devidamente auferidos, possibilitando sustar a pretensao estatal.

A obten¢io do consentimento ¢ imprescindivel, haja vista que os povos
tradicionais necessitam de seus territérios para manter viva a sua ancestra-
lidade como comunidade. Por definicio do Decreto n® 6040/2007, povos
tradicionais sao comunidades que detém sua propria forma de organizagao
politica, social e cultural, mantendo seus territorios como manuten¢io de
sua cultura®. Além disso, a relagdo com o solo também diz respeito a vulne-
rabilidade de seus habitantes, uma vez que dependem da propriedade para
assegurar o seu status como povo. Destarte, existe uma interdependéncia

! BRASIL. Decreto n° 10.088, de 5 de novembro de 2019. Consolida atos normativos
editados pelo Poder Executivo Federal que dispdem sobre a promulgacio de convengdes e
recomendacoes da Organizacio Internacional do trabalho [...]. Disponivel em: http://www.
planalto.gov.br/ccivil_03/_At02019-2022/2019/Dectreto/D10088.htm#art5.

2 BRASIL. Decreto n° 6.040, de 7 de fevereiro de 2017. Institui a Politica Nacional de De-
senvolvimento Sustentavel dos Povos ¢ Comunidades Tradicionais. Disponivel em: http://
www.planalto.gov.br/ccivil_03/_ato2007-2010/2007/decreto/d6040.htm.


http://www.planalto.gov.br/ccivil_03/_ato2007-2010/2007/decreto/d6040.htm
http://www.planalto.gov.br/ccivil_03/_ato2007-2010/2007/decreto/d6040.htm

entre a existéncia dos povos tradicionais e o ambiente
em que habitam’.

Uma vez que a consulta prévia é decidida apenas
como um mero procedimento, perdura a inevitabilida-
de em apresentar o consentimento prévio para a justica
brasileira, uma vez que inexiste a sua defini¢do juridica
no direito nacional. Por conseguinte, a presente cronica
ird apresentar os projetos legislativos PDL n° 130,/2020,
e PL 10678/2018, como resposta hdbil para auferir a
obtencao do consentimento prévio dos povos quilom-
bolas de Alcantara, possibilitando que a comunidade
permaneca em seus devidos territorios sem a turbagio
estatal.

Por fim, o texto sera dividido entre (1) a obten¢ao
do consentimento prévio dos povos quilombolas, para
explicar a origem do instituto e a intrinsecalidade em
consultar os povos com pretensio ao obter o seu con-
sentimento; e (2) a utilizagdo do processo legislativo
para interromper o processo de despejo das comunida-
des quilombolas de Alcantara, para que assim os povos
tenham seus direitos devidamente assegurados. Ates-
tando assim, a imprescindibilidade em obter o consenti-
mento da comunidade quilombola de Alcantara.

2 A obtencao do consentimento
prévio dos povos quilombolas

Com o advento da Convencio 169 da OIT, intet-
nalizada pelo Estado brasileiro a partir do decreto n°
5.051/2004, a consulta prévia passou a ser implementa-
da de acordo com o texto do artigo sexto, que estabele-
ce como direito:

“consultar os povos interessados, mediante

procedimentos apropriados e, particularmente,
através de suas instituicbes representativas, cada
vez que sejam previstas medidas legislativas
afeta-los

ou administrativas  suscetiveis  de

diretamente”™

> MONEBHURRUN, Nitish [e7 a/]. A defini¢io juridica da “co-
munidade”. Revista de Direito Internacional, Brasilia, v. 13, n.
3, 2016.

*  BRASIL. Decreto n° 10.088, de 5 de novembro de 2019. Con-
solida atos normativos editados pelo Poder Executivo Federal que
dispéem sobre a promulgacio de convengdes e recomendagoes da
Organizagio Internacional do trabalho [...]. Disponivel em: http://
www.planalto.gov.bt/ccivil_03/_At02019-2022/2019/Decreto/
D10088.htm#art5.

A Convencio, destinada aos indigenas e tribais, es-
tipula a aplicacdo de seu texto aos povos que vivem de
forma diferente que a coletividade, retendo sua propria
forma de organizacao social. Mesmo apés sua revogacao
com a consolidacdo das convencdes e recomendacoes
da Organizacio Internacional do Trabalho pelo novo
decreto n® 10.088/2019, a redacio do instituto continua
a mesma, em outros termos, nao houve modificacoes
nos direitos ja garantidos pelos povos tradicionais.

A consulta aos povos tradicionais foi efetivada como
uma forma de prover aos povos uma oportunidade em
influenciar nas decisoes estatais, sendo considerado um
principio do Diteito Internacional®. Dentro do espectro
da justica nacional, o direito dos povos quilombolas ¢
reconhecido pela Constituicdo Federal de 1988, ao as-
segurar a propriedade definitiva dos territérios que ha-
bitam®, protegendo o seu modo de vida e permitindo a
continuacio de suas respectivas comunidades. O direito
dos povos tradicionais foi corroborado com o advento
do Decteto n® 6040/2007, que delineia a possibilidade
de povos diferentes da sociedade habitarem o territério
brasileiro, respeitando suas culturas, politicas e organi-
zacoes sociais’”. O decreto também assenta sobre as tetr-
ras ocupadas pelos povos em questdo, devendo ser de-
vidamente protegido pelo Estado pois configuram uma
manutencao de suas tradi¢oes e ancestralidade.

O reconhecimento dos direitos dos povos quilom-
bolas pela Carta Magna, e pelos decretos subsequentes,
demonstra a materializagdio de um grupo étnico-racial
descrito como: “dotados de relagoes territoriais espe-
cificas, com presunc¢io de ancestralidade negra relacio-
nada com a resisténcia a opressio histérica sofrida™.
Sendo assim, a consulta € basilar para a manutenc¢ao dos
direitos dos povos quilombolas, dando-lhes a oportu-

nidade de assegurar que o Estado respeite o seu modo

°> CORTE INTERAMERICANA DE DIREITOS HUMANOS.
Povo Indigena Kichwa de Sarayaku vs. Equador. Sentenca de
27 de junho de 2012.

¢ BRASL. Constitui¢io Federal do Brasil, outubro de 1988.
Disponivel em: http://www.planalto.gov.br/ccivil_03/constitui-
cao/constituicao.htm.Acesso em: 07 mar. 2020

7 BRASIL. Decreto n° 6.040, de 7 de fevereiro de 2017. Institui a
Politica Nacional de Desenvolvimento Sustentavel dos Povos e Co-
munidades Tradicionais. Disponivel em: http://www.planalto.gov.
br/ccivil_03/_ato2007-2010/2007 /decreto/d6040.htm.

8 BRASIL. Decreto n°4.887, de 20 de novembro de 2003. Reg-
ulamenta o procedimento para identificacio, reconhecimento, de-
limita¢do, demarcacio e titulagio das terras ocupadas por remanes-
centes das comunidades dos quilombos de que trata o art. 68 do Ato
das Disposi¢oes Constitucionais Transitorias.
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de vida através da participacdo social nas escolhas que
dizem respeito a seus territorios.

A consulta esta inteiramente ligada ao direito de ser
ouvindo em situaces que lhes afetem, e o judiciario
brasileiro, por sua vez, tende a acatar o instituto ao jul-
gar casos que dizem respeito aos direitos dos povos qui-
lombolas. Por exemplo, o caso sobre a constru¢ao do
Terminal Portuirio da EMBRAPS no estado do Pari,
julgado pela quinta turma do Tribunal Regional Federal
da Primeira Regiao, diz respeito a um empreendimento
que visava escoar as plantagSes de soja na regido. Para
sua efetiva implementagio, seria necessario afetar as co-
munidades quilombolas que habitam ao redor da area
escolhida para o projeto’. Comunidades como Saracura,
Bom Jadim, Arapema, Murumurutuba, Matia Valentina
e Pérola do Maica teriam seus territérios devidamente
comprometidos, podendo até forcar um éxodo de sua
propriedade definitiva.

Ao deliberar sobre o caso, os desembargadores es-
tabeleceram a imprescindibilidade em auferir a consul-
ta prévia das comunidades, evitando possiveis danos a
propriedade ou turbacGes por parte da construcio. Por
fim, os desembargadores suspenderam o licenciamento
do projeto, por nao ter seguido com os direitos previs-
tos no sexto artigo da Convengao 169 da OIT.

Outro caso que também merece ser mencionado
diz respeito a constru¢ao da Ferrovia Transnordestina,
mais especificamente no seu trecho que cruza o estado
do Piaui. O projeto tem por objetivo construir quase
dois mil quilémetros de ferrovia, cruzando trés estados
brasileiros ao todo. Posto que a construcio iria alavan-
car os produtores locais ao escoar produtos agricolas e
minerais, o projeto também perturbaria o ambiente ao
redor, mais especificamente as comunidades quilombo-
las. O caso chegou até a Primeira Vara da Subsecio Ju-
diciaria de Sao Raimundo Nonato apos a construgao ter
lesado a propriedade dos habitantes do quilombo Con-
tente, pondo em risco a territorialidade da comunidade.
Na sentenca proferida, o magistrado decidiu suspender

?  BRASIL. Tribunal Regional Federal da Primeira Regiio (Quinta
turma). Agravo em Instrumento. 0027843-13.2016.4.01.0000/PA.
Instalagdao de Terminal Portuario as margens do Rio Amazonas, no
municipio de Santarém/PA [...]. Agravante: EMBRAPS- Empresa
Brasileira de Portos de Santarém. Agravado: Ministério Publico Fed-
eral e Ministério Publico do Estado do Para. Relator: Desembarga-
dor Souza Prudente. Brasilia, 03 de maio de 2017. Disponivel em:
https://processual.trfl.jus.br/consultaProcessual /processo.php?s
ecao=TRF1&proc=0027843-13.2016.4.01.0000. Acesso em: 20 de
dez. 2020.

alicenca da empresa TLSA, visto que o trecho que afeta
o quilombo inobservou o instituto da consulta prévia.

Dentre as diversas similaridades entre os casos ci-
tados, diante da defini¢do estabelecida pela Corte In-
teramericana de Direitos Humanos, ambos podem ser
denominados como projetos de larga escala. Por defi-
ni¢do, projetos de larga escala sao planejamentos com
capacidade em impactar demasiadamente a regiao de
sua implementacao, até o momento nao existem pes-
quisas que apontem de forma qualitativa a larga escala,
entretanto, a Corte, no caso Saramaka vs. Suriname, cita
exemplos como: projetos de infraestrutura, minerado-
ras, construcao de hidrelétrica, e entre outros'.

Posto isto, ambos os exemplos citados acima se con-
figuram como projetos de larga escala, dado que sua na-
tureza visa afetar os povos que habitam na regido para
efetivar sua implementagio. Ao prejudicar a proprieda-
de dos povos quilombolas, sem a sua efetiva anuéncia,
o direito a consulta realca-se veemente ineficaz por nao
cumprir com o seu principal objetivo, a participacao so-
cial nas decisOes estatais. Destarte, ao chegar na seara
judicial, o instituto da consulta, que deveria garantir o
direito dos povos quilombolas, ¢é inferiorizado diante de
pretensdes empresariais.

Tanto o Conselho Nacional dos Direitos Humanos
quanto o Instituto Interamericano de Direitos Huma-
nos consentem que o judiciario brasileiro entende a
consulta prévia apenas como um procedimento, uma
formalidade para liberar a implementacdo dos projetos
em questao'!. Por conseguinte, o tratamento pro forma,
dando pela justica brasileira, apenas afasta a concretiza-
¢ao dos direitos elencados nos textos da Constituicao
Federal e da Convencao 169 da OIT.

Ao dispor sobre projetos de larga escala, a inquieta-
¢do acerca da manutencido dos direitos dos povos qui-
lombolas redobra, ultrapassando a necessidade de uma

10" CORTE INTERAMERICANA DE DIREITOS HUMANOS.
Caso do Povo Saramaka vs. Suriname. Sentenga dia 28 de no-
vembro de 2007.

1 INSTITUTO INTERAMERICANO DE DERECHOS HU-
MANOS. El derecho a la consulta previa, libre e informada:
una mirada critica desde los pueblos indigenas. San José:
I1IDH, 2016; BRASIL. Conselho Nacional dos Direitos Humanos.
Relatério sobre os Direitos da Populagido Atingida pela Imple-
mentac¢ido da Usina Hidrelétrica de Belo Monte e da Minera-
dora Belo Sun. Brasilia: Conselho Nacional dos Direitos Humanos,
2017. Disponivel em: https://www.gov.br/mdh/pt-br/acesso-
a%?20informacao/ participacaosocial/old/cndh/relatorios /Relatri-
odeBeloMonteBeloSunaprovadocomrevisaoDOPLENRI.pdf/ view.
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mera consulta. O ato de consultar um povo, principal-
mente no Brasil, ¢ interpretado como uma pergunta, em
outras palavras, atualmente, a manifestacdo das comuni-
dades nio influencia nas decisGes finais.

Ao analisarmos com precisdo o segundo paragrafo
do artigo sexto da Convencao 169 da OIT, é percepti-
vel verificar a existéncia do consentimento prévio: “as
consultas realizadas na aplicacdo desta Convencao de-
verdo ser efetuadas com boa fé e de maneira apropria-
da as circunstancias, com o objetivo de se chegar a um
acordo e conseguir o consentimento acerca das medidas
propostas”'%.Sendo assim, a prépria Convengio que es-
tabelece a consulta prévia, também urge pela necessida-
de em auferir o consentimento prévio em situagdes que
afetem o territorio dos povos em questao.

A Corte Interamericana de Ditreitos Humanos tam-
bém assentou seu entendimento sobre o consentimento
no caso Povo Saramaka v. Suriname. No caso em ques-
ta0, a tribo Saramaka estava reivindicado os seus direi-
tos como povo tradicional, haja vista a constru¢iao da
represa Afobaka e a explora¢do mineral em seu respecti-
vo territério. Ao analisar a situagao, a Corte decidiu que,
em casos de projetos de larga escala, a consulta prévia
devera ter por objetivo obter o consentimento do povo
que sera afetado™.

Vale ressaltar que, mesmo com o instituto do con-
sentimento presente em uma Convencao devidamente
internalizada pelo direito local, e pelas decisdes do Sis-
tema Interamericano de Direitos Humanos, no qual o
Brasil faz parte desde 1992, o judiciario brasileiro nunca
assentiu com tal posi¢ao. A solidificagdo do instituto, até
o momento, ¢ firmada apenas pelo direito internacional,
ficando o direito nacional distante daquilo que ¢ com-
preendido internacionalmente.

O Supremo Tribunal Federal, no emblematico caso
Raposa Serra do Sol, rechaca a teoria do consentimen-
to, entendendo como degradante as decisdes estatais'.

2 BRASIL. Decreto n° 10.088, de 5 de novembro de 2019. Con-
solida atos normativos editados pelo Poder Executivo Federal que
dispéem sobre a promulgacio de convengdes e recomendagoes da
Organizacio Internacional do trabalho [...]. Disponivel em: http://
www.planalto.gov.bt/ccivil_03/_At02019-2022/2019/Decreto/
D10088.htm#tart5.Acesso em: 20 dez. 2020.

3 CORTE INTERAMERICANA DE DIREITOS HUMANOS.
Caso do Povo Saramaka vs. Suriname. Sentenca dia 28 de no-
vembro de 2007.

' BRASIL. Supremo Tribunal Federal (Plenario). Acio Civil
Publica. Petigdo 3.388/RR. Acio Popular. Demarcacio da terra

Para o guardidao da Constituicdo Federal, a comunidade
devera ser ouvida de forma que o procedimento da con-
sulta seja assegurado, mas sua posi¢ao nao teria condao
em influencia as decisdes finais, podendo até mesmo so-
brestar o diteito caso o Estado tenha urgéncia patra pro-
ferir um interesse da Unido. Por conseguinte, a consulta
seria um mero procedimento pro forma, minimizando
o direito dos povos de serem devidamente ouvidos.

Tal entendimento estd em desacordo com a Conven-
¢ao 169 da OIT, e com a posi¢ao da Corte Interameri-
cana de Direitos Humanos. Até mesmo o Conselho de
Direitos Humanos das Nagoes Unidas entende que o
judiciario brasileiro necessita consultar seus povos tra-
dicionais como forma de obter o consentimento diante
uma pretensido que afete direta, ou indiretamente, seus
territrios”. Portanto, a posicao do judiciario acerca da
matéria nio respeita o interesse dos povos afetados.

Diante de situaces em que existem projetos de lar-
ga escala e um povo tradicional, o procedimento ade-
quado recai na obtenc¢do do consentimento das partes.
Em outras palavras, existe a imprescindibilidade da co-
munidade quilombola poder influenciar na decisdo que
ira conceder, ou nao, o projeto.

Por fim, auferir o consentimento prévio seria o pro-
posito da consulta. Estabelecendo um didlogo entre as
partes de forma justa para influenciar o resultado da
pretensdo estatal, uma vez que o processo assegura a de-
vida participa¢do dos povos afetados. O consentimento
surge como instituto habil para reafirmar os direitos hu-
manos das comunidades quilombolas, haja vista a vul-
nerabilidade em razao de sua ineréncia com a terra que
reside.

indigena Raposa Serra do Sol. Inexisténcia de vicios no processo
administrativo-demarcatoriol...]. Requerente: Augusto Affonso Bo-
telho Neto. Requerido: Unido. Relator: Min. Ayres Britto. Brasilia,
19 de margo de 2009.

' CONSELHO DE DIREITOS HUMANOS DAS NACOES
UNIDAS. Relatério da Missdo ao Brasil da Relatora Especial
sobre os direitos dos povos indigenas (A/HRC/33/42/Add.1).
Genebra, agosto de 2016. Disponivel em: https://undocs.org/A/
HRC/33/42/Add.1. Acesso em: 23 de dez. de 2020.
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3 A utilizacao do processo legislativo
para interromper o despejo das
comunidades quilombolas de
Alcantara

Comecamos esta cronica discutindo acerca da con-
sulta prévia no direito interno, e como o seu objetivo foi
norteado a partir de convengdes internacionais e prece-
dentes da Corte Interamericana de Direitos Humanos.
Infortunadamente, a consecucio do consentimento
prévio, alicercado na consulta prévia, ndo transparece
nas decisoes brasileiras visto que é compreendido como
um direito capaz de ir em contramio as pretensoes es-
tatais. Em sintese, a consulta prévia é estabelecida como
um mero procedimento, sem possibilidade de influen-
ciar nas decisoes finais uma vez que o instituto nao po-
deria ultrapassar as ambi¢bes empresatiais.

A posicao do judiciario se acentua com o Supremo
Tribunal Federal ao validar a existéncia da consulta e
rechagar a possibilidade de obtencio do consentimento.
Tal entendimento ndo se mostra isolado, uma vez que o
judiciario brasileiro persiste em decidir sobre a consulta
como um procedimento pro forma. A partir daf tere-
mos um obstaculo, pois apenas o ato de consultar nao é
satisfatorio para assegurar os direitos das comunidades
quilombolas, sobretudo de Alcantara.

O quilombo de Alcantara possui mais de 700 fami-
lias que vivem ao redor da base espacial brasileira, no

estado do Maranhio'®

. Em 2019, o governo brasileiro
realizou o Acordo de Salvaguardas Tecnoldgicas com
os Hstados Unidos, para expansio e autorizag¢ao do seu
uso para além da Forca Aérea Brasileira. Promulgado
em fevereiro de 2020, o presente acordo visa aumentar
a capacidade da base a partir de lancamentos de fogue-
tes e transferéncia tecnoldgica, investindo exponencial-

mente nas tecnologias nacionais.

Vale ressaltar que, o investimento na area espacial ira
agregar diversas riquezas a sociedade brasileira, trans-
formando a base em um polo tecnoldgico. Esta cronica
ndo tem como pretensiao apontar duvidas sobre a efi-

1 MINISTERIO PUBLICO FEDERAL. Nota técnica
n°03/2019-6CCR. Impactos do Acordo de Salvaguardas Tecnoldgi-
cas firmado entre o Brasil e os Estados Unidos da América e da
Proposta de Expansio do Centro de Langamento de Alcantara. Bra-
silia, 2019. Disponivel em: http://www.mpf.mp.br/atuacao-temat-
ica/ccr6/documentospublicacoes/publicacoes/notatecnica/2019/
nota_tecnica_03_2019_6CCR1.pdf. Acesso em: 4 jan. 2021.

cacia do projeto, direcionado para a inobservancia do
Hstado no que tange aos povos quilombolas da regido.
O Quilombo de Alcantara nao participou das negocia-
¢oes e muito menos é mencionado no texto do acordo,
restando a implementacio do projeto apenas na vonta-
de de ambos os paises, como estabelece o artigo IX'.

Para que o acordo possa ser implementado, a co-
munidade que mora ao redor devera ser devidamente
removida, haja vista que o projeto pressupde a expan-
sao da base e criacdo de diversos empreendimentos ao
redor. Consequentemente, em marco de 2020, o Gabi-
nete Institucional da Presidéncia da Republica publica a
resolugao n® 11 que da poder ao Comando da Aeronau-
tica para prosseguir com a remogao dos quilombos que
habitam a regido da base, sem que houvesse qualquer
oitiva para obter um posicionamento, ou consentimen-
to, das comunidades'®.

O Partido Democratas dos Estados Unidos expres-
sou o seu descontentamento com o Acordo, a partir de
uma carta aberta enviada para o Comité de Servigos Ar-
mados da Camara e do Senado”. No texto, representan-
tes e senadores se posicionaram contra a implementa-
¢ao do acordo, enfatizando que a retirada do quilombo
¢ um ato racista e estd em desacordo com o direito da
comunidade em permanecer em seus devidos territo-

tios, haja vista a manutengio de sua ancestralidade®.

No Congresso brasileiro, o deputado Bira do Pin-
daré (PSB/MA) comandou a autotia do Projeto de De-
creto Legislativo n® 130/2020%, que tem como objetivo
sustar os efeitos da Resolugdao n° 11 haja vista que os

7" BRASIL. Decreto n° 10.220, de 5 de fevereiro de 2020. Prom-
ulga o Acordo entre o Governo da Republica Federativa do Brasil
e o Governo dos Estados Unidos da América sobre Salvaguardas
Tecnoldgicas |...]. Acesso em: 20 dez. 2020.

¥ BRASIL. Resolugio n° 11, de 26 de margo de 2020. Publica
as deliberacoes do Comité de Desenvolvimento do Programa Espa-
cial Brasileiro na Sétima Reuniao Plenaria. Diario Oficial da Unido:
segdo 1, Brasilia-DF, edi¢do 60,p. 3, 27 mar. 2020. Disponivel em:
http://www.in.gov.br/en/web/dou/-/resolucao-n-11-de-26-de-
marco-de-2020-249996300. Acesso em: 05 jan. 2021.

1 CONGRESSWOMAN DEB HAALAND. Haaland, Sanders,
Castro, Johnson Call For Protection of Afro-Brazilian Com-
munities. 7 de out, 2020. Disponivel em: <https://haaland.house.
gov/media/press-releases/haaland-sanders-castro-johnson-call-
protection-afro-brazilian-communities>. Acesso em: 2 jan. 2021.

% A carta teve a autotia dos seguintes representantes e senadores:
Rep. Deb Haaland; Sen. Bernie Sanders; Rep. Joaquin Castro; e Rep.
Hank Johnson.

2 Outros deputados do PSB também participaram, como: Lu-
ciano Ducci (PR); Lidice da Mata (BA); Ted Conti (ES); Mauro Na-
zif (RO); Vilson de Fetaemg (MG).
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povos nao foram devidamente consultados e tiveram
seus direitos a propriedade interferidos®. Mesmo dian-
te de uma situacdo emergencial, o projeto legislativo,
apresentado no dia 31 de marco de 2020, ainda continua
inerte, a julgar pelo fato do atual presidente da Camara
dos Deputados, Rodrigo Maia, nao ter despachado o
texto para deliberacdo nas comissoes.

O Projeto de Decreto Legislativo n® 130/2020 se-
ria imprescindivel para impedir o prosseguimento da
realocagdo da comunidade quilombola, possibilitando
o direito de serem devidamente consultados, abrindo
margem para a obtencdo do consentimento das familias
sobre a expansao da base.

Mesmo ap6s suspensiao da remog¢ao dos povos qui-
lombolas na seara judicial, tal efeito ndo garante que a
implementac¢ao do consentimento por parte do Estado.
Considerando que o judiciario brasileiro nunca definiu
o consentimento e decide sobre a consulta como um
procedimento pro forma, devemos nos atentar a ou-
tros projetos legislativos que possam evidenciar o tema,
que consagrado a partir do direito internacional. Nao
obstante, o Projeto Legislativo - PL. 10678/2018 visa
estabelecer o procedimento do consentimento prévio
no direito brasileiro.

Com autotia da deputada Erika Kokay (PT/DF), o
Projeto Legislativo visa agregar os mecanismos preexis-
tentes, como a Convengao 169 da OIT, ao postular so-
bre a primordialidade em consultar povos quilombolas
e indigenas sobre atividades que visem afetar, poluir, ou
incapacitar o ambiente o territério da comunidade. Ao
invés de assentar a consulta como um mero procedi-
mento, o0 projeto trata sobre a obtencdo do consenti-
mento:

“O consentimento das comunidades indigenas
e quilombolas afetadas ¢ requisito obrigatorio
para concessiao de licenca ambiental prévia para
atividades ou empreendimentos utilizadores de
recursos ambientais, efetiva ou potencialmente

poluidores ou capazes, sob qualquer forma, de
causar degradagio ambiental em seus territorios.””

*  BRASIL. Camara dos Deputados. Projeto de Decteto Legis-
lativo. PDL n° 130/2020. Susta os efeitos da Resolucio n°® 11,de
26 de marco de 2020,do Gabinete Institucional da Presidéncia da
Republica [...].

% BRASIL. Camara dos Deputados. Projeto de Lei PL
10678/2018. Dispde sobte a consulta prévia, livre e informada as
comunidades indigenas e quilombolas necessatia para emissiao de
licenca ambiental [...] Disponivel em:https://www.camara.leg.br/
proposicoesWeb/ fichadetramitacaoridProposicao=2182520.

Ao colocar o consentimento como requisito obri-
gatorio, o Projeto Legislativo afasta a tese do procedi-
mento pro forma, enfatizando que as decisGes dos po-
vos afetados deverdo ser aptas o suficiente para afetar o
resultado do empreendimento, afastando até mesmo a
obtencio do licenciamento ambiental.

O PL 10678/2018 foi despachado para a Comis-
sao de Direitos Humanos e Minorias (CDHM), onde
o relator Camilo Capiberibe (PSB/AP) deu seu pare-
cer pela aprovagao do projeto. Para que o texto possa
ser aprovado, e encaminhado para o Senado Federal,
¢ imprescindivel sua aprovacio na Comissao de Meio
Ambiente e Desenvolvimento Sustentavel (CMADS) e
na Comissao de Constitui¢ao e Justi¢a e de Cidadania
(CCJC). Ap6s a aprovagio, pelas duas casas do Con-
gresso Nacional, o projeto legislativo ira para san¢ao do
Presidente da Republica.

Ambos os projetos sio imprescindiveis para asse-
gurar que a comunidade de Alcantara possa ter o seu
consentimento prévio devidamente auferido, materia-
lizando o direito dos quilombolas que habitam aquele
local por mais de trés séculos. Vale ressaltar que, diante
de qualquer projeto que vise afetar os povos quilombo-
las, o Estado deve consultar sua populacio e obter o seu
consentimento, principalmente em casos de projeto de
larga escala.

Tanto a Convencao 169 da OIT quanto as decisoes
da Corte Interamericana de Direitos Humanos estabele-
ceram as definicdes de consulta e consentimento, além
de elucidar onde deverio ser utilizadas. Mesmo com um
arcabouco juridico no direito internacional acerca da
matéria, verifica-se que o Estado brasileiro ainda utiliza
o direito de forma erronea, subjugando os direitos dos
povos tradicionais que habitam o Brasil. Diante deste
espectro, valer-se de projetos legislativos para assegurar
os direitos dos quilombolas é essencial para a sua manu-
ten¢ao enquanto povo, direcionando o direito brasileiro
a ficar em consondncia com os dispositivos acordados
internacionalmente.

Por fim, haja vista a expansdao da Base de Alcantara,
os povos quilombolas da regido possuem o direito em
utilizar os mecanismos suficientes para sua prote¢ao,
devendo o processo legislativo complementar as oitivas
preexistentes no direito internacional. Ao se deparar
com um projeto de larga escala, que vise afetar a pro-
priedade definitiva de seus territérios, o consentimento
prévio é primordial para materializar a oitiva da consulta
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prévia, provendo aos povos a possibilidade de influen-
ciar nas decisOes estatais.

4 Consideracgoes finais

A cronica em questao teve por objetivo demonstrar
que o Estado brasileiro tende a inobservar os direitos
dos povos quilombolas, principalmente aqueles advin-
dos do direito internacional. Casos como o quilombo
do Contente e o Porto da EMBRAPS demonstram que,
mesmo diante da valida¢do do instituto da consulta pré-
via, as jurisprudéncias proferem um resultando incapaz
de atestar as prerrogativas dos povos atingidos, uma vez
que ndo delibera sobre o propésito da oitiva.

Ao assimilar a consulta prévia apenas como um
procedimento pro forma, o judicidrio estd afastando o
direito dos povos quilombolas em influenciarem deci-
soes sobre sua propriedade. Diante deste descompasso,
a cronica introduziu o consentimento prévio como o
mecanismo satisfatério para atestar a posi¢ao da comu-
nidade, possibilitando a sua influéncia em decisoes es-
tatais. Em outras palavras, o consentimento prévio seria
um instituto que possibilitaria regular a desarmonia en-
tre povos tradicionais e decisdes estatais, uma vez que
as comunidades sdo esquecidas na tomada de decisGes,
principalmente em situagdes em que o resultado lhes
afeta.

A cronica utiliza o caso da comunidade do quilombo
de Alcantara para expor a ineficicia do Estado brasi-
leiro em assegurar os direitos dos povos quilombolas,
possibilitando a implementacio de empreendimentos
que ndo asseguram o devido consentimento das comu-
nidades afetadas. Para que tal problematica possa ser
resolvida, ¢ imprescindivel a implementacido de projetos
legislativos que visem afastar a remoc¢io dos povos de
Alcantara (PDL n° 130/2020), e projetos que estabele-
cam sobre a indispensabilidade de obter o consentimen-
to prévio para implementacdo de possiveis empreendi-
mentos (PL 10678/2018).

Por fim, ambos os projetos legislativos asseguram
que os povos quilombolas afetados sejam respeitados,
matetializando os seus direitos existentes na Convencao
169 da OIT e nas decisdes da Corte Interamericana de
Direitos Humanos. Portando, a internalizacao de um di-
reito preexistente demonstra a anuéncia do Estado bra-

sileiro com os direitos humanos dos povos quilombolas,
mais precisamente, com o povo de Alcantara.
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Abstract

The paper explores the relation between State sovereignty and the safe-
guarding of the Intangible Cultural Heritage (hereafter ICH) pointing out
the tension between a State-centered and a community-oriented approach
within the existent protection mechanism. In the first part, the writer out-
lines the legal framework established by the 2003 UNESCO Convention,
examining some of its “sovereignty guarantees”. In the second part, she
touches upon the particular issue of dealing with “shared ICH” within the
UNESCO framework, examining possible responses to the apparent defi-
ciencies towards its more effective safeguarding. Questioning whether ICH
is an appropriate field for States to “reaffirm” their sovereignty or it intrinsi-
cally challenges the traditional concept of the sovereign State, she discusses
the recognition of ICH’s cross-border character and the common concern
for its safeguarding, as well as the progressive establishment of a right to
ICH and the demand for a more active role of its communities in the inter-
national safeguarding system, as crucial parameters. How could international
law adapt to those challenges and with what cost for sovereignty? The paper
was presented in the Agora “Culture As or Against Sovereignty” convened
by the Interest Group on International Law of Culture as a contribution to
the 2019 ESIL Conference.

Keywords: Intangible cultural heritage. UNESCO. Safeguarding. Soverei-
gnty. International law of culture. Transboundary cultural heritage manife-
stations. Cultural human rights.

Resumo

O artigo explora a relagdo entre a soberania do Estado e a salvaguarda do
Patrimoénio Cultural Imaterial (doravante PCI), apontando a tensio entre
uma abordagem centrada no Estado e uma abordagem orientada para a co-
munidade dentro do mecanismo de proteciao existente. Na primeira par-
te, o autor delineia o arcabougo juridico estabelecido pela Convengao da



UNESCO de 2003, examinando algumas de suas “ga-
rantias de soberania”. Na segunda parte, ela aborda a
questao particular de lidar com o “PCI compartilhado”
dentro da estrutura da UNESCO, examinando possiveis
respostas para as deficiéncias aparentes para uma pro-
tecdo mais eficaz. Questionando se o PCI é um campo
apropriado para os Hstados “reafirmarem” sua sobera-
nia ou se desafia intrinsecamente o conceito tradicional
de Estado soberano, ela discute o reconhecimento do
carater transfronteirico do PCI e a preocupagiao comum
por sua salvaguarda, bem como a progressiva o estabe-
lecimento do direito ao PCI e a demanda por um papel
mais ativo de suas comunidades no sistema internacio-
nal de salvaguarda, como parametros cruciais. Como o
direito internacional poderia se adaptar a esses desafios
e com que custo para a soberania?

Palavras-chave: Patrim6nio cultural imaterial, UNE-
SCO, protecio, soberania, direito internacional da cul-
tura, manifestacoes do patrimoénio cultural transfrontei-
rico, direitos humanos culturais

1 Introduction

The international community went through a de-
cades-long process in order to prioritize the need for
the international protection of what was perceived as
the “elusive” part of peoples’ cultures. It, finally, vested
with the well-criticized term “intangible cultural heri-
tage” (hereafter also ICH) what was initially described
as “oral heritage” or “traditional culture and folklore™
and could not fit in the protection regime for “cultu-
ral property” or “tangible” expressions, presupposing a
link to the physical consistency of heritage’. In any case,
this already existent regime -described as the modern
international cultural heritage law- was shaped as a dis-
tinguishable field of law during the second half of the
20th century following the establishment of UNESCO?

I The first international instrument that introduced a direct refer-

ence and set the base for a holistic approach to the safeguarding
of this part of cultural heritage was the 1989 UNESCO’s Recom-
mendation at a time when the term “traditional culture and folklore”
was in principle used in the field; UNESCO Recommendation on the
Safeguarding of Traditional Culture and Folklore, 15.11.1989 (Paris)

* VECCO, M. A definition of cultural heritage: from the tangible
to the intangible. Journal of Cultural Heritage, v. 11, 2010. p. 323-324.

> The United Nations Educational Scientific and Cultural Organi-
zation, founded in 1945, has its headquarters in Paris, France, and
consists of 193 members and 11 associate members; See: ‘Member

and should be still viewed as a rather recent one*. Du-
ring at least the last two decades, we experience a rema-
rkably intense law-making activity in relation to the in-
ternational protection of all types of cultural heritage®,
either by reviewing and “updating” older instruments®
or by the adoption of new multilateral conventions and
soft-law instruments’.

The preservation of cultural diversity —particularly
threatened due to globalization’s onset in contemporary
world- remains the main 7atio of protection. Commo-
ditization of cultural heritage and its “management” as

a “cultural asset”®

, as often promoted by responsible
actors, come to the fore at a time when the attempt to
associate ICH to —also sustainable- development gains
ground. Furthermore, any undetlying —political, so-
cial, economic- tension is vividly expressed particularly
in relation to the safeguarding of ICH, which is by its
character indissolubly connected to peoples, societies
and communities, while UNESCO forums receive that
tension par excellence. If culture has always been con-
troversial as a regulatory object, ICH is, in addition, an
undoubtedly conducive field for the manifestation of
the fragile balances among international community’s
actors, something also reflected at the existing relevant
regulation. Besides, it remains a new and evolving, thus
dynamic field, with all the instability, as well as creativity

States’, UNESCO official website, https://en.unesco.org/countties/
member-states (last accessed 14.5.2019) (hereafter UNESCO)

* LIXINSKI, L. Between orthodoxy and heterodoxy: the troubled
relationships between heritage studies and heritage law. International
Journal of Heritage Studies, v. 21, n. 3, 2015. p. 204; For a brief histori-
cal analysis of this shaping see: BLAKE, ]. International Cultural Herit-
age Law. Oxford: Oxford University Press, 2015. p. 4

> FRANCIONI, E; GORDLEY, J. (eds.). Enforcing international cul-
tural heritage law. Oxford: Oxford University Press, 2013. p. 1.

¢ Asis the case, e.g, with the: Second Protocol to the Hague Convention
of 1954 for the Protection of Cultural Property in the Event of Armed Con-
Slict, 26.3.1999 (The Hague)

See indicatively: UNESCO Universal Declaration on Cultural Di-
versity, 2.11.2001 (Paris), UNESCO Convention on the Protection of the
Underwater Cultural Heritage, 2.11.2001 (Paris), UNESCO Convention
Jor the Safegnarding of the Intangible Cultural Heritage, 17.10.2003 (Paris),

UNESCO Declaration concerning the Intentional Destruction of Cultural
Heritage, 17.10.2003 (Paris), UNESCO Convention on the Protection and
Promotion of the Diversity of Cultural Expressions, 20.10.2005 (Paris).
UNITED NATIONS. Declaration on the Rights of IndigenousPeoples.
Availableat:https:/ /www.ohchr.org/en/issues/ipeoples/pages/dec-
laration.aspx Accessed on: 20 Aug. 2020.
8 M. Alivizatou, I. Poulios, M. Papadaki, ‘Management of Intangi-
ble Cultural Heritage, Local Society and Sustainable Development’.
POULIOS, 1. (ed). Cultural management, local society and sustainable
development(in greek). Athens: Hellenic Academic Libraries Link,
2015. p. 58.
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when it comes to legal proposals, that this evokes.

In this context, the debate on the nature itself and
the proper ways of legal protection of the so-called “in-
tangible cultural heritage” intensifies’, constituting in
parallel a challenge for international law in an attempt
to compromise States’ and communities’ interests over
it in the context of a rather politicized debate. As a ge-
neral remark, international cultural heritage law is still
heavily influenced by sovereignty-based arrangements'’,
but some new parameters —what could be briefly descri-

bed as “the human dimension of heritage law”"!

might
reasonably challenge the traditional perception of the
sovereign State. However, has ICH the capacity to do
so or could it serve as an ideal “silent weapon” in the
hands of States in order to reaffirm their sovereignty

through the established safeguarding mechanism?

Before proceeding with examining any relevant ques-
tion, one should first address the notion of ICH, since,
a series of terminological questions atise with reference
to all of the three components of the term. First of
all, noting that defining culture itself has always been
a difficult task for the legal world", we should keep in
mind that there is no common definition accepted as
binding in international law and culture is used in a di-
fferent way according to its inclusion in different legal
instruments®. Truly understanding it would probably
require turning also to anthropological analyses'*, while

?  See some of the principal controversial questions regarding the

legal protection of ICH -still existing- in: LANKARANI, L. ’avant-
projet de convention de I'Unesco pour la sauvegarde du patrimoine
culturel immatériel: évolution et interrogations. Annuaire frangais de
droit international, v. 48, 2002. p. 624-656.

1 LIXINSKI, L. ¢ a/. Identity beyond borders: international cul-
tural heritage law and the temple of preah vihear dispute. I1.5.4
Quarterly, v. 20, n. 1, 2011. p. 37.

" LIXINSKI, L. ¢ a/. Identity beyond borders: international cul-
tural heritage law and the temple of preah vihear dispute. I1.5.4
Quarterly, v. 20, n. 1, 2011. p. 37.

2. FRASER, J. Cultural heritage in transit: intangible rights as hu-
man rights ed. By Deborah Kapcha (review). Human Riguts Quartely,
v. 37, 1. 2, 2015. p. 556.

3 See the reference in the concept of culture while analyzing the
notion of “cultural life”. UN COMMITTEE ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS. General comment No. 21:
Right of everyone to take part in cultural life (art. 15, para. 1 (a), of
the ICESCR), 43" Session. 2009. Availableat:https:/ /www.refwotld.
org/docid/4ed35bac2.html Accessed on: 20 Aug, 2020.

* See an indicative categotization of culture “as capital”, “as crea-
tivity” and “from an anthropological perspective” as “%he sum total of
all material and spiritual activities and products of a given social group that dis-
tinguishes it from other social groups” in: R. Stavenhagen, ‘Cultural Rights:
A Social Science Perspective’, in NIEC, H. (ed.). Cultural Rights and
Wrongs. Paris: UNESCO, 1998. p. 1-20; Besides, what is character-

trying to point out those elements corresponding to the
various meanings of culture as used in cultural heritage
law in general®. Furthermore, cultural heritage —whose
legal definition appears equally demanding- admittedly
encompasses the idea of the inheritance of cultural ma-
nifestations handed down from our ancestors in order
to be cared for before passing them on to our succes-
sors augmented by the creations of the present'®.

As for “intangible”"’

, although analysing the choi-
ce of it as a qualifier in the term'® would go beyond
the scope of the present paper, it seems necessary to
mention the opinion highlighting its problematic na-
ture, which possibly leads to an also problematic use,
namely the instrumentalization of heritage. On the one
hand, it incorporates a certain ideological approach in
favor of nearly idealistic theories accepting the existen-
ce of an “immaterial” world and favoring viewing ICH
as another consumer good of contemporaty capitalism,
by institutionalizing a somewhat artificial division “for
the needs of heritage industries”". On the other hand,
it was the term that as a working definition reached ge-
neral consensus and was found the most operationally

useful®

, favoring the independence of that new notion
from any material type of heritage, as well as marking
the initiation of a new international instrument expli-
citly different from the 1972 World Heritage Conven-

tion®! for the protection of “tangible” forms of cultu-

ized as “a commonly used definition” is the first scientific and classic
anthropological one given by E.B. Tylor in 1871 as follows: (culture
is)“that complex: whole which includes knowledge, beliefs, arts, morals, laws,
customs, and any other capabilities and habils acquired by |a buman] as a
member of society”.

Y BLAKE, J. International Cultural Heritage Law. Oxford: Oxford
University Press, 2015. p. 7

16 PROTT, L. V; O’KEEFE, P. J. Cultural heritage or cultural
property? International Journal of Cultural Property, v. 1, 1992.

7 The term “oral and intangible heritage” was firstly institution-
ally employed in the 1998 UNESCO Masterpieces Programme;
UNESCO Brochure, Masterpieces of the Oral and Intangible Heritage of
Humanity (Proclamations 2001, 2003 and 2005), 2006

8 See a thorough analysis on questions of terminology and defi-
nition in: BLAKE, J. Introduction to the draft preliminary study into the
advisability of developing a new standard-setting instrument for the safegnarding
of intangible cultural heritage. 2001. Availableat:https://ich.unesco.org/
doc/stc/05358-EN.pdf Accessed on: 20 Aug. 2020. p. 7-12.

19 K. Kuutma, ‘Concepts and Contingencies in Heritage Politics’
ARIZPE, L.; AMESCUA, C. (ed.). Anthropological perspectives on intan-
ible cultural heritage. 1.ondon: Springer, 2013. p. 4

% UNESCO, Executive Board, Report on the preliminary study on the
advisability of regulating internationally, through a new standard-setting in-
strument, the protection of Traditional Culture and Folklore, 161" session,
Paris, 28.5— 13.6.2001, p. 6

2 UNESCO Convention concerning the Protection of the World Cultnral
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ral and natural heritage™.

Therefore, we need to clarify that for the purposes
of the following analysis —despite any objections and
adopting a clear position that it is a relatively newly
discovered term* and should be treated as such- ICH
will be used to describe the subject matter of the In-
ternational Convention for the Safeguarding of the
Intangible Cultural Heritage (hereafter: 2003 UNES-
CO Convention)*, which is now considered to be the
central point of reference in the field. The latter will
serve as the axis for the examination of the protection
of this form of cultural heritage under international
law, limiting our scope mainly to UNESCO framework,
despite the fact that several intergovernmental organi-
sations have also addressed questions relevant to safe-
guarding aspects of what we call ICH, though mainly
viewed as “traditional knowledge” or “traditional cultu-

ral expressions”®.

This paper will, in the first part, outline the existent
safeguarding mechanism for ICH as established by the
2003 UNESCO Convention and point out some of
—what we would call- the “sovereignty guarantees” in
it. In the second part, the particular issue of dealing
with transboundary elements of ICH and possible in-
ternational law responses towards their more effective
safeguarding in and beyond the UNESCO system will
be examined. Besides, intangible heritage’s inherent ca-
pacity and liberty to “spring up” near or on —any kind
of- borders is the one that should define to a certain
extent any alternative legal solution proposed regarding
its protection. And this is exactly what makes the role

and Natural Heritage, 16.11.1972 (Paris)

2 VAN ZANTEN, W. Constructing new terminology for intan-
gible cultural heritage. Museun International, v. 56, n. 1-2, 2004. p. 39.
#  KURIN, R. Safeguarding intangible cultural heritage: key factors
in implementing the 2003 convention. International Journal of Intangi-
ble Heritage, v. 2, p. 9-20, 2007. p. 12

#  UNESCO Convention for the Safegnarding of the Intangible Cul-
tural Heritage, Paris, (signed on 17.10.2003, entered into force on
20.4.2006), with 178 States Parties (as of 11.5.2018); Text of the
Convention for the Safeguarding of the Intangible Cultural Her-
itage, UNESCO-ICH, https://ich.unesco.org/en/convention (last
accessed 14.5.2019)

»  See, eg the work done by World Intellectual Property Ot-
ganisation’s (WIPO) Intergovernmental Committee on Intellec-
tual Property and Genetic Resources, Traditional Knowledge and
Folklore currently undertaking text-based negotiations with the
objective of reaching agreement on a text(s) of an international
legal instrument(s) for the effective protection of “traditional cul-
tural expressions”. WIPO. The protection of traditional cultural draftar-
ticles.2018. Availableat:https:/ /www.wipo.nt/meetings/en/doc_de-
tails.jspPdoc_id=expressions: 409623 Accessed on: 20 Aug, 2020.

of international law in the field even more challenging.

2 Reaffirming Sovereignty through
the UNESCO safeguarding
mechanism for Intangible Cultural
Heritage

2.1 The 2003 UNESCO Convention

Following a long and intense process, the General
Conference of UNESCO adopted during its 32" ses-
sion the aforementioned Convention for the safeguar-
ding of ICH. Although characterized as a successful
and quickly ratified instrument, it has also given rise to
strong criticism, while still traversing the very first years
of the second decade of its entry into force. The Con-
vention defines as ICH

The practices, representations, —expressions,
knowledge, skills — as well as the instruments,
objects, artefacts and cultural spaces associated
therewith — that communities, groups and, in some

cases, individuals recognize as part of their cultural
heritage®.

Characterized by its intergenerational transmission,
constant recreation, interrelationship with the commu-
nities” environment, nature and history, ICH has been
27 pro-
viding them “with a sense of identity and continuity,

aptly described as “the living culture of peoples

thus promoting respect for cultural diversity and human

creativity”*".

The core notion around which the 2003 Convention
is built is that of “safeguarding”, which means “weasures
aimed at ensuring the viability” of ICH?. This is directly
related to the central legal obligations of the States Par-
ties, since safeguarding is one of the purposes of the
Convention, along with ensuring respect and mutual ap-
preciation, raising awareness for ICH and providing for

% UNESCO Convention 2003, art. 2§1

# LENZERINI, F. Intangible cultural heritage: the living culture
of peoples. The European Journal of International Law,v. 22, n. 1, 2011.
p. 101-120.

%  UNESCO Convention 2003, art. 2§1

»  UNESCO Convention 2003, att. 2§3: “including the identification,
documentation, research, preservation, protection, promotion, enhancement,
transmission, particularly through formal and non-formal education, as well as
the revitalization of the various aspects of such heritage”
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international cooperation and assistance™. However, in
order to research the scope of any conventional obli-
gation, at least two remarks are necessary to be made.
Firstly, safeguarding’® encompasses a wider approach to
the sensitive issue of the legal protection of “a living
body”?, aiming at preserving the circumstances and
processes under which it is being created, preserved and
transmitted rather than —according to the classical ap-
proach- protecting it against any threat” or “physically”
and “in situ”*. Secondly, the Convention functions pa-
rallelly at two levels, a national and an international one.

At a national level, safeguarding rests with any State
Party which takes on the obligation to “fake the necessary
measures to ensure the safeguarding of the ICH present in its

territory’®

. A special emphasis is given on the identifica-
tion and definition of various elements of this ICH?,
mainly achieved by drawing up —regularly updated and
adjusted in each State’s particular circumstances- in-
ventories®’. In addition, States Parties “Shall endeavor” to
adopt other measures, such as, among others: a general
policy promoting the function of ICH in society, es-
tablishment of competent bodies for its safeguarding,
appropriate legal, technical, administrative and financial
measures, assurance of recognition and respect for ICH
through educational, awareness-raising and informa-
tion programmes™.

At an international level, States Parties concerned
may submit their proposals to the Intergovernmental
Committee for the Safeguarding of ICH (hereafter also
IGC)™ which establishes, keeps up to date and publishes
the “Representative List of the ICH of Humanity”™

0 UNESCO Convention 2003, art. 1
' For the explicit choice of the term “safeguarding” unlike “pro-
tection” in the 2003 UNESCO Convention, see: UNESCO, Meeting
of the “Restricted Drafting Group”, Preparation of a preliminary draft
International Convention on the ICH, Paris, 20-22.3.2002, para. 17

2 UNESCO Brochure, Questions and Answers abont Intangible Cul-
tural Heritage, p. 3

% BLAKE, J. International Cultural Heritage Law. Oxford: Oxford
University Press, 2015. p. 12

*  FORREST, C. International Law and the Protection of Cultural Ferit-
age. United Kingdom: Routledge, 2010. p. 14-18.

»  UNESCO Convention 2003, art. 11(a)

% UNESCO Convention 2003, art. 11(b)

3 UNESCO Convention 2003, art. 12

¥ UNESCO Convention 2003, art. 13, 14

¥ UNESCO Convention 2003, art. 5-9; For more information see:
Functions of the Intergovernmental Committee for the Safeguard-
ing of ICH (henceforth IGC), UNESCO-ICH, https:/ /ich.unesco.
org/en/functions-00586 (last accessed 16.5.2019)

0 UNESCO Convention 2003, art. 16

(429 elements inscribed corresponding to 117 countries
as of December 2018), the “List of ICH in Need of
Urgent Safeguarding”*' (59 elements inscribed corres-
ponding to 32 countries), as well as the “Register of
Good Safeguarding Practices™ (20 elements inscribed
corresponding to 16 countries) by selecting and promo-
ting safeguarding programmes, projects and activities
which it considers best reflect the principles and objec-
tives of the Convention®. Furthermore, States submit
periodic reports on the legislative, regulatory and other
measures taken for the implementation of the Conven-
tion to the Committee, which in its turn submits them
to the General Assembly of the States Parties* at each
of its sessions, bringing them to the attention of the
General Conference of UNESCO too®, a process that
somehow counterbalances the absolute absence of a
compliance mechanism™.

In the whole safeguarding system, prominence is
given to the “communities, groups and individuals”
— bearers of ICH. They are acknowledged as those
playing “an important role in the production, safeguar-
ding, maintenance and recreation” of it", but most im-
portantly they are the ones who by definition recogni-
ze the manifestations of ICH “as part of their cultural

heritage”*®

. In the first place, this prerequisite adds two
significant parameters in relation to the cultural heritage
protection regime existent prior to the 2003 Conven-
tion. On the one hand, the self-recognition by com-
munities themselves of ICH as part of their heritage®,
contrary to the perception of the “outstanding univer-

sal value” of the world cultural and natural (tangible)

I

1 UNESCO Convention 2003, art. 17
2 UNESCO Convention 2003, art. 18
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-

See all the elements inscribed on those three international lists
at: ‘Browse the Lists of ICH and the Register of good safeguarding
practices’, UNESCO-ICH, https://ich.unesco.org/en/lists (last ac-
cessed 16.5.2019)

“ UNESCO Convention 2003, art. 4; For more information see:
Functions of the General Assembly of the States Parties to the
2003 Convention, UNESCO-ICH, https://ich.unesco.org/en/
functions-00710 (last accessed 16.5.2019)

S UNESCO Convention 2003, art. 29, 30

% KURUK, P. Cultural heritage, traditional knowledge and indig-
enous rights: an analysis of the convention for the safeguarding of
intangible cultural heritage. Macquarie Journal of International and Com-
parative Environmental Law, v. 1, 2004. p. 133.

Y7 UNESCO Convention 2003, preamble, para. 7

#  UNESCO Convention 2003, art. 2§1

¥ LENZERINI, F. Intangible cultural heritage: the living culture
of peoples. The European Journal of International Law,v. 22, n. 1, 2011.
p. 108.
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heritage™. On the other hand, the representativeness of
ICH elements®, unlike the former characterization of
the “masterpieces” of heritage®. In the second place, it
introduces us into the crucial issue of the central role
the Convention accotds to the cultural communities as-
sociated with ICH™ and the question of their participa-
tion in the safeguarding mechanism, reflected also at the
States Parties’ obligations®. However, it is important to
examine the extent of this participation at a national
level, which is not always reassured given the absence of
legal guarantees. At the same time, the demand for their
more active involvement at the international level®, in
practice “ensured” through the requirement for their
“prior, free and informed consent” for an inscription
on the Lists®, remains and constitutes one of the mos-
tly discussed topics™.

2.2 Sovereignty “guarantees” in the UNESCO
safeguarding mechanism

Having mentioned the central points of the conven-
tional mechanism, the following analysis shall focus on
some of its interrelated elements which serve as “pi-
llars” that States may “use” with a view to ensuring res-
pect for or in some way reaffirming their sovereignty®.

As a first pillar, the sovereign body of the 2003 Con-

¥ UNESCO Waorld Heritage Convention 1972, art. 1

' LIXINSKI, L., Intangible Cultural Heritage in International Law. Ox-
ford: Oxford University Press, 2013. p. 36.

2 UNESCO Masterpieces 2001, 2003, 2005

% BLAKE, J. Commentary on the 2003 UNESCO Convention on the
Safeguarding of the Intangible Cultural Heritage. New York: Institute of
Art and Law, 2006; SMITH, L.; AKAGAWA, N. (ed.). Intangible herit-
age. Abingdon, United Kingdom: Routledge, 2009. p. 45

> UNESCO Convention 2003, art. 11 (b), 15

»  LIXINSKI, L., Intangible Cultural Heritage in International Law. Ox-
ford: Oxford University Press, 2013. p. 53

% UNESCO, Operational Directives for the Implementation of the Conven-
tion for the Safegnarding of the Intangible Cultural Heritage, adopted by the
General Assembly of the States Parties to the Convention at its 2nd
session (UNESCO Headquarters, Paris, 16-19.6.2008), as amended
into their last version (2018), para. 1 (U4.), 2 (R.4.), 7 (P5.)

7 See as an indicative example: UNESCO, IGC, Report of the Rap-
portenr of the subsidiary body on the modalities for the participation of com-
munities or their representatives, practitioners, experts, centres of expertise and
research institutes in the implementation of the Convention, 2™ Extraordi-
nary Session, Sofia, Bulgaria, 18-22.2.2008

*  Besides, the “sovereignty issue” was always apparent in the draft-
ing period. E.g.: A call was made to specify minimum standards for Parties
(as does TRIPS) and to take cantion in ceding State sovereignty.” in: UN-
ESCO, First meeting of the select drafting group of a preliminary
international convention on ICH, Final Report, Paris, 20-22.3.2002,
Discussion Unit 6 — Article 2 on State Sovereignty, p. 6

vention is the General Assembly of the States Parties.
This was a definite choice among States participating in
the drafting of the Convention when it was felt that so-
vereignty should be strengthened also by creating such
a body as the supreme authority on most matters re-
garding its implementation®. However, the need for a
more specialized body, competent to deal with particu-
lar issues was also apparent”. But even the IGC —whi-
ch was chosen to be that body- is composed of State
representatives, thus deemed as one more “safety valve”
for sovereignty®'. Besides, the Convention has been cti-
ticized for consciously neglecting non-State actors re-
garding some of its critical aspects, one of which is cer-
tainly the composition of the decision-making bodies.

Nonetheless, the lack of independent experts is at-
tempted to be covered ex post facto. The IGC has the
capacity to “invite to its meetings any public or priva-
te bodies” and “persons |...] including communities,
groups, and other experts”®, to “propose the accredi-
tation of NGOs to act in an advisory capacity” and to
“establish ad hoc consultative bodies”®. Thus, it has

established most recently (starting with 2015 cycle) a

¥ LIXINSKI, L. Selecting heritage: the interplay of art, politics
and identity. Ewropean Journal of International Law, v. 22, 2011. p. 86;
It is characteristic that those concerns were cleatly raised during the
drafting period. See, e.g., the position of Barbados, Saint Lucia and
Czech Republic expressed in their amendments to the preliminary
draft convention in: UNESCO, Second session of the Intergov-
ernmental Meeting of Experts on the Preliminary Draft Conven-
tion for the Safeguarding of the ICH, Compilation of amendments
from Member States concerning the Convention for the Safegnarding of  the
ICH, Paris, 24.2-1.3.2003, footnotes 919, 922, 948; Following those
amendments, a new article (as art. Z) in which the General Assembly
is established as the Convention’s sovereign body was for the first
time included in the consolidated preliminary draft convention as
proposed by the Intersessional Working Group of government ex-
perts to the Third session of the Intergovernmental Meeting of Ex-
perts on the Preliminary Draft Convention for the Safeguarding of
the ICH (06/2003). Sce that in: UNESCO, Intersessional Working
Group of government experts on the Preliminary Draft Convention
for the Safeguarding of the ICH, Report by Pr. C. Economides, Paris,
22-30.4.2003, para. 18

9 BLAKE, J. Commentary on the 2003 UNESCO Convention on the
Safeguarding of the Intangible Cultural Heritage. New York: Institute of
Art and Law, 2006. p. 45.

¢ This rematk could be examined in relation to previous UNE-
SCO Conventions where it was either chosen not to establish the
General Assembly of the States Parties as the sovereign body of the
Convention (1972 World Heritage Convention) or to give promi-
nence to the establishment of a scientific body of experts directly by
the Meeting of States Parties (2001 Convention on the Protection
of the Underwater Cultural Heritage).

2 UNESCO, Operational Directives 2016, para. 89

% UNESCO Convention 2003, art. 8§4, art. 9, art. 8§3
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single Evaluation Body as a consultative one®, repla-
cing the preceding Consultative and Subsidiary Bodies.
Composed by six qualified experts representatives of
States Parties non-Members of the Committee and six
accredited NGOs, it is responsible for primarily evalua-
ting States’ nominations to the Lists and making recom-
mendations to the IGC for its final decisions®. Beyond
the primary observation that even the Evaluation
Body’s members cannot be characterized by guarantees
of absolute independence —as appointed by their State
at the end of the day-, the criticism on the credibility of
the evaluation process for the exclusion or inclusion of

elements in the Lists®

and on the whole procedure until
the final decisions®” -within a framework of inevitably
politically tense Committee sessions- seems reasonable

too.

As a second pillar, the parameter of place and ter-
ritory in relation to ICH’s safeguarding is of crucial
importance for the function of the conventional me-
chanism. And this is beyond any recognition of the dia-
lectical relationship between ICH and space or persons
and their environment. The latter is apparent when exa-
mining either all those “place-based” ICH elements and
cultural spaces® associated with ICH manifestations
and included in its definition, or by admitting that com-
munities recreate their ICH “in response to their envi-

ronment and their interaction with nature”®

. However,
this reference to place —at least in principle- should not

be interpreted as establishing any fixed link between

¢ In conformity also with the Operational Directives: UNESCO,
Operational Directives 2018, para. 27

% UNESCO, IGC, Decisions, 9th session, Paris, 24-28.11.2014,
DECISION 9.COM 11, para. 7; ‘Evaluation Body’, UNESCO-ICH,
https://ich.unesco.org/en/evaluation-body-00802  (last accessed
30.05.2019)

% R. Rosaldo, ‘Evaluation of Items on Intangible Cultural Herit-
age’ ARIZPE, L.; AMESCUA, C. (ed.). Anthropological perspectives on
intangible cultural heritage. 1.ondon: Springer, 2013. p. 37-38

¢ R. Smeets and H. Deacon ‘The examination of nomination
files under the UNESCO Convention for the Safeguarding of the
Intangible Cultural Heritage’. STEFANO, M. L.; DAVIS, P. (ed.).
The Routledge Companion to intangible cultural heritage. Abingdon, United
Kingdom: Routledge, 2017. p. 32-33.

% Interestingly, as generally accepted, the urgent need to safeguard
Jemaa el-Fna square in Marrakesh from the onset of the surround-
ing economic development as “oral heritage of humanity” was the
decisive spark for the adoption of the newly discovered notion of
“safeguarding ICH” by UNESCO; SCHMITT, T. M. The UNE-
SCO concept of safeguarding intangible cultural heritage: its back-
ground and marrakchi roots. International Journal of Heritage Studies, v.
14, n. 2, 2008. p. 95-111.

¥ UNESCO Convention 2003, art. 2§1

ICH and a geographical space, but merely as highli-
ghting the role of the social, political or natural context
in the recreation of the cultural practice™.

In this context, place becomes a pivotal axis for safe-
guarding ICH through the establishment of States’ legal
obligation to ensure the safeguarding of ICH ‘present in
their territory’™". This prerequisite has two important im-
plications directly relevant to ensuring respect for State
sovereignty. Firstly, it implies that ICH is also defined
on the basis of present State territories, despite the fact
that no such strict geographical condition is enshrined
in its conventional definition. Secondly, a territorial
clause is enshrined in the Convention, characterizing
the most crucial aspect of the safeguarding mechanism,
as well as a territorial condition for the inscription of
elements on any List is established by extension. Thus,
the answer to the central question “who acts and for
which intangible heritage” is that legally responsible for
ICH safeguarding is of course the State, but its obliga-
tion extends only to that ICH within its territory. The
latter might seem necessary for the proper function of
the system in accordance with the traditional perception
of the role of the State in international law. Though,
we cannot disregard the inherent contradiction in pre-
senting ICH closely linked to its bearers as much as to
a given territory, something that may result in limiting
the object of protection in a way incompatible with its
nature. Besides, a setious concern is raised on the afo-
rementioned issues even since the drafting period and
it seems that the Convention takes a clear position on
them™.

As a third pillar, UNESCO safeguarding mechanism
is founded on a specific model, the international ex-
pression of which is the creation and constant update

0 C. Bortolotto, ‘Placing intangible cultural heritage, owning a

tradition, affirming sovereignty: the role of spatiality in the prac-
tice of the 2003 Convention’. STEFANO, M. L.; DAVIS, P. (ed.).
The Routledge Companion to intangible cultnral heritage. Abingdon, United
Kingdom: Routledge, 2017. p. 48.

T UNESCO Convention 2003, art. 11, 12,13, 23

2 See, e.g the conversation in the context of the select drafting
group on those matters: “I# was suggested that the idea of “present” is im-
portant as providing the necessary temporal element that characterises IH as evoly-
ing and migratory. A further suggestion was a_formulation such as “with links
with the population situated on the territory”. [An alternative proposal not sup-
ported was “practised by its citizens”]. [...] Although the issue of transbound-
ary IH was raised, it was felt that any reference to extra-territoriality of State
Jurisdiction should be avoided.” in: UNESCO, First meeting of the select
drafting group of a preliminary international convention on ICH,
Final Report, Paris, 20-22.3.2002, Discussion of Unit 8 - Article 4, p. 7
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of Lists of elements “to be protected”, following Sta-
te proposals. At a first level, apart from any criticism
on the choice of inventory making as an appropriate

way of heritage protection in general”

, its application
especially in the field of ICH expressively points out
its own deficiencies™. On the one hand, Lists could
ensure better visibility, increase awareness, encourage
dialogue that respects cultural diversity” and contribute
to identifying ICH. On the other hand, their choice as
the predominant protection means at the international

176

level”® guarantees neither the effective safeguarding of

a so-called “living heritage””” nor the unbiased process
of nominations and decision making on elements’ ins-

criptions by the IGC™.

Atasecond level, the listing system in total eventually
functions as another favourable stage for reaffirming
sovereignty as a result of the purely State nominations
in combination with the application of the territorial
condition for the inscription of ICH elements on the
Lists™, as already mentioned. This mechanism favors

" SCHUSTER, J. M. Making a list and checking it twice: the list as a
tool of historic preservation. 2002. Availableat: https://ideas.repec.
org/p/hat/wpaper/0303.html Accessed on: 20 Aug. 2020.

™ It was one of the most controversial issues during the pre-
conventional negotiations. See, e.g: UNESCO, 2™ Session of the
Intergovernmental Meeting of Experts on the Preliminary Draft
Convention for the Safeguarding of ICH, Position des Etats Membres
eu egard an principe de liste(s) du patrimoine culturel immaterial-7 Octobre
2002, Paris, 24.2— 1.3.2003

> UNESCO, Expert Meeting on the Lists Established in the 2003
Convention for the Safeguarding of the Intangible Cultural Herit-
age, Summary report of the meeting, New Delhi, India, 2-4.4.2007, p. 5,
para. II

¢ In fact, their establishment was inspired once again by the 1972
UNESCO World Heritage Convention which initiated the “World
Heritage List” (art. 11) and came as a natural continuity of the 1998
Proclamation of “Masterpieces” since the elements inscribed on it
were directly incorporated in the Representative List of the ICH of
Humanity according to the 2003 Convention (art. 31); See more in:
N. Aikawa-Faure, ‘From the Proclamation of Masterpieces to the
Convention for the Safeguarding of Intangible Cultural Heritage’
in: SMITH, L.; AKAGAWA, N. (ed.). Intangible heritage. Abingdon,
United Kingdom: Routledge, 2009. p. 13-14.

7 A reasonable objection highlights the tendency to “freeze” ICH
elements in time and not encourage cultural vitality through listing;
See some aspects of the issue in: KURIN, R. Safeguarding intan-
gible cultural heritage in the 2003 UNESCO Convention: a critical
appraisal. Museum International, v. 56, n. 1-2, 2004. p. 71-72.

®  Some of the questions raised are among others the nature of the
selection criteria and process, the type of the documenting material
accompanying the proposals, the existent difficulties in document-
ing and archiving ICH. See the experts’ debate on some interesting
topics in: UNESCO, Expert meeting on documentation and archiv-
ing of 1CH, Meeting Report, Paris, France, 12-13.1.2006

" In practical terms, a section titled “geographical location and

not only the manifestation of tensions between States
—and also between communities- using it for ultimate
purposes other than the ones enshrined in the Conven-
tion but may also lead to the exclusion in essence of
communities, groups and individuals concerned from
the international dimension of its application™. In fact,
a form of hierarchy, elitism and fragmentation among
ICH elements (included or not in the Lists) around the
world is inevitably created, since “lists itemize culture”
as aptly written®. Consequently, representativeness and
equality among them is questioned, while a tendency to
be promoted as “national products” in the international
market exists®.

In particular, various elements already inscribed on
the Lists are either directly presented as “national” or
their “national” character is implied/stated even in their
definition and name®. Besides, there are cases of States
participating in inventorying ICH elements at the in-
ternational level while in parallel declaring State copyri-
ght over them through their domestic laws™ or a direct
connection of ICH to the “nation”®. In other cases,

range of the element” is enshrined in the nomination forms: ‘Forms
to be used for nominations, proposals, assistance requests, accredita-
tion requests and periodic reporting’, UNESCO-ICH, https://ich.
unesco.org/en/forms (last accessed 30.06.2019)

% The only way to prove community participation in the inter-
national nomination process is through the evidence provided by
States for their consent (established as letters of consent until today)
accompanying the nomination file, something that could be strongly
questionable as a process.

81 V'T. Hafstein, ‘Intangible heritage as a list: from masterpieces to
representation’. SMITH, L.; AKAGAWA, N. (ed.). Intangible heritage.
Abingdon, United Kingdom: Routledge, 2009. p. 105

% BLAKE, J. International Cultural Heritage Law. Oxford: Oxford
University Press, 2015. p. 244

% H.g “Albanian folk iso-polyphony” (Inscribed in 2008 (3.COM)
on the RL of the ICH of Humanity (originally proclaimed in 2005),
“Palestinian Hikaye” (Inscribed in 2008 (3.COM) on the RL of the
ICH of Humanity (originally proclaimed in 2005), “Georgian poly-
phonic singing” (Inscribed in 2008 (3.COM) on the RL of the ICH
of Humanity (originally proclaimed in 2001), “Fado, urban popu-
lar song of Portugal” (Inscribed in 2011 (6.COM) on the RL of
the ICH of Humanity), Armenia’s nomination’s title of “Lavash,
the preparation, meaning and appearance of traditional Armenian
bread as an expression of culture” was changed as “in Armenia”
after reactions by Azerbaijan and Iran and finally inscribed on the
RL in 2014, while also as “Flatbread making and sharing culture
Lavash, Katyrma, Jupka, Yufka” by Azerbaijan, Iran, Kazakhstan,
Kyrgyzstan, Turkey in 2016.

% E.g, Indonesia has inscribed 9 elements (2008-2017) on ICH
Lists while stating in its copyright law: Law of the Republic of Indonesia
on Copyright — No. 19/2002, 29.7.2002, art. 10§2: “The State shall hold
the Copyright for folklores and works of popular culture that are commonly
owned |...]”.

% China has inscribed 40 elements (2008-2018) on ICH Lists while
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they use Lists “as a race or contest, seeking to have ele-
ments inscribed before other States manage to do s0”®,
in order to somehow “get a patent or copyright” on ele-
ments presented as exclusively “national”; present only
in a certain State’s territory, unique and having a sole
“country of origin”¥. Within this framework, what is
frequently noticed is an attempt to promote a common
national identity and integrate minority cultural expres-
sions in the “official culture” of the State® as well as
some “conflicting” inscriptions of the same elements
by different States®”. At the same time, States ate likely

stating in its law on ICH: “This Law is formulated for the purposes of
inheriting and promoting the distinguished traditional culture of the Chinese
nation [...]". BEN SHE. Law of the people’s republic of china on intangible
cultural heritage. New York: Law Press, 2011.

8 UNESCO, 6™ Session of the 1GC, Item 8 of the Provisional Agen-
da: Evaluation of nominations for inscription in 2011 on the List of 1CH in
Need of Urgent Safeguarding, Bali, Indonesia, 22-29.11.2011, para. 26
¥ E.g, sce such an analysis on the basis of the inscription of
“Karag6z” by Turkey on the RL in 2009 and its “conflict” with
Greece for the shadow theatre of “Karagiozis” in: AYKAN, B. Pat-
enting Karag6z: UNESCO, nationalism and multinational intangible
heritage. International Journal of Heritage Studies, v. 21, n. 10, 2015. p.
949; Turkey has also inscribed the “Turkish coffee culture and tra-
dition” on the RL in 2013, while the same element is widely called
“the Greek coffee” in Greece and could possibly lead to a similar
“conflict”. In fact, the Committee in 2013 recognized the existence
of the same tradition outside the country though still characteriz-
ing it “Turkish”: UNESCO, 9th Session of the IGC, Item 4 of the
Provisional Agenda: Adoption of the summary records of the eighth session
of the Committee, 24-28.11.2014, para. 725: “Turkish coffee culture and
tradition was a very strong element of ICH in Turkey, but also in a broader
geographic region that included the Balkans, the Cancuses, the Mediterranean
and the Middle East.”

% E.g, according to criticism expressed by scholars, this was the
case with the inscription of the “Tibetan Opera” as a cultural ex-
pression of “minority ethnic groups” by China on the RL in 2009;
This was also the case with “Nawrouz” celebration regarding Turkey
and dealing with Kurdish communities, when Turkey presented it as
a “Turkish spring holiday” in order to dissociate it from the Kurd-
ish identity in the context of its multinational inscription on the
RL in 2016, along with Afghanistan, Azerbaijan, India, Iran (Islamic
Republic of), Iraq, Kazakhstan, Kyrgyzstan, Uzbekistan, Pakistan,
Tajikistan, Turkmenistan. It is notable that community concern re-
garding Turkey in the nomination was exclusively provided by Turk-
ish Associations.

% E.g, the inscription of the same type of ‘Mongolian traditional
art of Kh66mei throat singing’ on the RL by China in 2009 and
Mongolia in 2010, of the same traditional horse-riding game as
“Chovqan a traditional Karabakh horse-riding game in the Republic
of Azerbaijan” by Azerbaijan in 2013 on the List of ICH in Need
of Urgent Safeguarding and as “Chogan a horse-riding game ac-
companied by music and storytelling” by Iran in 2017 on the RL,
as well as of the same festival as “Gangneung Danoje festival” by
the Republic of Korea in 2008 (originally proclaimed in 2005) and
as “Dragon Boat festival” by China in 2009 on the RL. This issue
is already recognized as of great importance by the Consultative
Body and the IGC as manifested in the case of the decision of the
first not to present for evaluation two nominations to the IGC on

to “reconstruct” and adjust ICH manifestations in or-
der to fit them better in the listing patterns which might
even change the relationship of social actors to their
culture or try to “hide” some of the element’s real cha-
racteristics™.

Finally, it is apparent from the above that this me-
chanism does not protect ICH “from being harmed
by the action or in-action of the State in which it

otiginates”!

, thus no claim against the State itself could
be ever founded with the existent tools. Besides, this
was an existent concern in the drafting period and it
seems that the respect for sovereignty was once again
put in the forefront’. Furthermore, the aforementioned
mechanism may also lead to the exclusion in essence of
communities, groups and individuals concerned from
the international dimension of its application, in the ab-
sence of sufficient legal guarantees for that. In parallel,
it automatically creates a grey zone with regard to all
those transboundary ICH elements that cannot “fit in”
the territorial condition. As a result, the discussion leads
us to the controversial issue of how the existent system
deals or should deal with “shared” ICH.

the grounds that “%hey were identical to one another” during the 2011
round, while noting that “zbe communities concerned were overlapping” in:
UNESCO, 6™ Session of the 1GC, Item 7 of the Provisional Agenda:
Report of the Consultative Body on its work in 2011, Bali, Indonesia, 22-
29.11.2011, para. 16

% See, e.g., a critical analysis of the proclamation of the “Catnival
of Binche” (celebrated in a French-speaking part of Belgium near
France) as masterpiece of the Oral and Intangible Heritage of Hu-
manity by Belgium in 2003 and its inscription on the RL in 2008,
which led to a distortion of the description of its characteristics
regarding women participation in it, in: M. Tauschek, ‘Imaginations,
Constructions and Constraints: Some Concluding Remarks on Her-
itage, Community and Participation’ in ADELL, N.; BENDIX, R.
E. et al. (eds). Between Imagined Communities and Communities of
Practice. Gattingen Studies in Cultural Property, v. 8, 2015. p. 298-301

o' LIXINSKI, L., Intangible Cultural Heritage in International Law. Ox-
ford: Oxford University Press, 2013. p. 52

% See, e.g., Switzetland’s position: “The protection of ICH can only
really be effective if it is the result of close international cooperation. 1t therefore
regrets that on the basis of the principle of respect for national sovereignty, all
attempts to codify [the right of] intervention on cultural grounds seem to have
been abandoned. In the view of Switzerland, this measure renders meaningless
the principle of protection of the cultural heritage as part of the heritage of
humanity. And yet, several grave violations of this heritage, including the recent
deliberate destruction of the Buddbist statues at Bamidn in Afghanistan, onght
to prompt us to consider intervention by the international community in order to
ensure the protection of such property.” In UNESCO, Second session of
the Intergovernmental Meeting of Experts on the Preliminary Draft
Convention for the Safeguarding of the ICH, Compilation of amend-
ments from Member States concerning the Convention for the Safeguarding of
the ICH, Paris, 24.2-1.3.2003, footnote 793
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3 “Shared Intangible Cultural
Heritage” and possible responses in
terms of international law

3.1 Dealing with “shared Intangible Cultural
Heritage” within the UNESCO safeguarding
mechanism

ICH’s character reveals its capacity to transcend na-
tional borders par excellence and in some cases flou-
rish near or on them, which means that ICH cannot
reasonably be defined in relation to territories despite
any direct or indirect attempt on the basis of the 2003
Convention”, as is the case with culture itself**. Besides,
“political geography” that shapes modern States does
not always overlap with “cultural geography” that for-
ms communities of specific heritage elements and one
could argue that the concept of territorial sovereignty
does not even make sense in the context of cultural he-
ritage preservation®. In fact, the main criticism should
be founded on the inherent contradiction of the UNES-
CO mechanism in trying to “compromise” a commu-
nity-oriented approach with a State-centered one. On
the one hand, there are ICH elements which could be
described as “being present” in the territories of more
than one States”™. On the other hand, how could we
even talk about ICH “present in a territory” when this
heritage is normally “present” wherever its people are”’?
This issue has some rather important dimensions in as-

% See the criticism for “the mapping of cultures into bounded

and distinct places” which was a dominant trend at the time of the
adoption of the 2003 Convention when UNESCO was facing post-
colonial developments in: Bortolotto, The Routledge Companion, p. 48
M “The entire concept of culture defies using geopolitical boundaries as
demarcations since culture is neither normally nor bistorically derived from
a territory. VERNON, M. C.Common cultural property: the search
for rights of protective intervention. Case Western Reserve Journal of
International Lamn, v. 26, n. 2, 1994. p. 446.

% BEAGEN, S. Preserving cultural property: our public duty: a look
at how and why we must create international laws that support inter-
national action. Pace International Iaw Review, v. 13, n. 2, 2001. p. 443.
% C. Amescua, ‘Anthropology of Intangible Cultural Heritage and
Migration: An Uncharted Field” ARIZPE, L.; AMESCUA, C. (ed.).
Anthropological perspectives on intangible cultural heritage. 1.ondon: Spring-
er, 2013. p. 103-120.

77 The charactetization of ICH as “living hetitage embodied in
people” is often used among scholars and in UNESCO wording:
LOGAN, W. Cultural diversity, cultural heritage and human rights:
towards heritage management as human rights-based cultural prac-
tice. International Journal of Heritage Studies, v. 18, n. 3, 2012. p. 241.

sociation with refugee crisis and migration”™, people of
diaspora”, nomadic communities and minorities pre-
sent in a territory, as well as cross-border communities
with common cultural characteristics'”. The application
of the aforementioned mechanism at their case is pat-
ticularly problematic, mainly due to some progressively
dominant ideas emphasizing sovereignty. Namely, the
use of the ICH legal safeguarding system in favor solely
of the nation-State, by presenting ICH as “present in a
territory” or vested with a certain State coinciding with
a culturally homogeneous nation'”".

As a response to the existent deficiency, UNESCO
system has moved on to include a provision for joint
submission of “wulti-national nominations” for inscrip-
tion of elements “found on the territory of more than one
State Party” on ICH Lists'””. In parallel, States Parties
“undertake to cooperate at the bilateral, subregional, regional and

international levels™"

, while encouraged to develop joint
initiatives “particutarly concerning elements of 1CH they have
in common’™". However, apart from the Convention’s
non-normative and always flexible wording and despite
having initiated a “mechanism to encourage multina-
tional files” by publicly declaring —on a voluntary ba-

105

sis- the intention for a future nomination'”, the process

% NETTLEFORD, R. Migtation, transmission and maintenance
of the intangible heritage. Museum International, v. 56, n. 1-2, 2004.
p. 78-83

% BLAKE, J. International Cultural Heritage Law. Oxford: Oxford
University Press, 2015. p. 282-283

W0 “Excamples abound everywhere in the world: Mongolians live on both sides
of  the Mongolian-Chinese  border;  Turkmen and Uzbeks are also found
in Afghanistan; Yoruba are spread over Nigeria, Ghana, Togo and Beniny
Maasai live in Kenya and Tanzania; Berbers live in adjacent parts of Morocco
and Algeria, and elsewhere in - pockets in the North of Africa, where once they
occupied a large territory;, Guarani live in Paragnay, Brazil and Argen-
tina and Basques and Catalans on both sides of the French-Spanish border”
in: UNESCO, Intangible Heritage Beyond Borders: Safeguarding
Through International Cooperation-Regional Meeting, Background
paper, Bangkok (Thailand), 20-21.7.2010

U Besides, “rlture in itself is not extraneous to the formation of the mod-
ern nation State”: FRANCIONI, F. Beyond state sovereignty: the pro-
tection of cultural heritage as a shared interest of humanity. Michigan
Journal of International Law, v. 25, 2004. p. 1210; See the initiation of
the interesting notion of “imagined communities” ANDERSON, B.
Imagined communities: reflections on the origin and spread of national-
ism. London, New York: Verso, 2006.

12 UNESCO, Operational Directives 2018, paras. 13, 14; The exten-
sion of an existent inscription is also encouraged in paras. 16-19 of
the Operational Directives.

105 UNESCO Convention 2003, art. 19

1% UNESCO, Operational Directives 2018, para. 86

15 Shating information to encourage multinational files’, UNE-
SCO-ICH,  https://ich.unesco.org/en/mechanism-to-encourage-
multinational-files-00560 (last accessed 30.06.2019); It has been es-
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discloses its own narrow limits. It is normal that the
preparation of a multinational proposal is absolutely
dependent on the consent of concerned States on the

t'% and seems a

basis of their sovereign right to decide i
particulatly complex process. As a result, nothing could
be done if one of them does not want to move on to
it, does not have the sufficient resources to do so, has
not ratified the Convention or has rival relations with

the other one(s).

It is noteworthy, though, that UNESCO explicitly
recognizes the problem and moves on to talk about
“shared ICH”, declaring that the only appropriate solu-
tion to it is State cooperation and submission of multi-
national files. For what is more, the recognition at least
at a declaratory level of the existence of —also trans-
boundary- communities sharing a common heritage'"”
has not led to any practical proposals for their case so
far. Most importantly, an attempt was made to approa-
ch the issue during a regional consultation meeting of
government representatives and experts under the aus-
pices of UNESCO in 2010, which, although having
concluded on some critical statements on “diffuse beritage

21108

and djffuse communities™”, ends up with attributing the

tablished as an on-line resource by a decision of the IGC in 2012,
stating that ICH ‘Y5 often shared by communities on the territories of more
than one State™ UNESCO, 1GC, Decisions, Tth session, UNESCO
Headquarters, Paris, 3-7.12.2012, DECISION 7.COM 14, p. 68,
para. 4; It is noteworthy that this procedure has not proved to be
successful, since it has been followed until today only by Iran (twice
in 2015) and Saudi Arabia (once in 2018).

10 This is highlighted in: UNESCO, 1GC, Itenz 10 of the Provisional
Agenda: Report of the Subsidiary Body on its work in 2014 and examination
of nominations for inscription on the RL of the ICH of Humanity, 9™ ses-
sion, UNESCO Headquarters, 24-28.11.2014, p. 10, para. 33

T “The spirit of the Convention is such that communities should be seen
as having an open character, not necessarily linked to specific territories” in:
UNESCO Brochure, Implementing the Convention for the Safegnarding of
the ICH, p. 8; “The communities and groups that are the bearers, practition-
ers and stewards of ICH often live on both sides of an international border,
and their heritage may be expressed in similar or identical ways, despite the fact
that they are residents of different countries. |...] Examples of 1CH shared
across international borders are plentiful. [...] When safeguarding an element
is at stake, better results will be achieved with the full participation of the whole
community, regardless of its geographic location.” in UNESCO, 1GC, Item
14 of the Provisional Agenda: Mechanism for sharing information to enconr-
age multinational nominations, Tth session, UNESCO Headquarters,
3-7.12.2012, p. 2, paras. 1-3

S UWhen we are speaking about the location or distribution of ICH ele-
ments, we are also speaking about the location and geographical distribution of
the people involved in them |...] When their territory is split up by an imposed
State border, the community continunes to exist, and so does its ICH, becoming
heritage shared across national borders |[...] A community and its ICH may
be found in one contignous area, which may be located within one State, but
which may also be spread over adjacent States” in: UNESCO, Intangible

non-correspondence of States Parties towards the in-
ternational cooperation clause to questions of willing-
ness and politics, again without any proposal.

Nevertheless, the IGC’s concern on managing cases
of “ICH shared across borders” is more and more apparent
with a strong emphasis on respect for sovereignty, rea-
ching even the point to “remind” States of the “sensitivi-
ties” and the “necessity to take care when elaborating” multina-
tional nominations'”. It has also acknowledged for the
first time “%he sovereign right of each State Party to nominate
elements found on its territory, regardless of the fact that they

2110

may also exist elsewhere’”'’ and not just ‘%o decide” whether

to submit a nomination. At the same time, States Par-
ties’ and the IGC’s dominant conception of the relation
between respect for sovereignty and the safeguarding
of shared manifestations of ICH in the context of the
conventional mechanism is still very narrow and could
be briefly described in the following statements. On the
one hand,

“Although nominations are to be elaborated with
the widest possible participation of the community
[...] concerned, each State’s respect for the
sovereignty of its neighbours constrains it from
involving community members living outside of its

own territory”!!.

On the other,

Nominations to the R should concentrate on the
situation of the element within the territory(ies)
of the submitting State(s), while acknowledging
the existence of same or similar elements outside
its(their) territory(ies), and submitting States should
not refer to the viability of such ICH outside of
their territories or characterize the safeguarding
efforts of other States!'?,

Heritage Beyond Borders: Safeguarding Through International Co-
operation-Regional Meeting, Background paper, Bangkok (Thailand),
20-21.7.2010

1 UNESCO ICH Section, Aide-mémoire for completing a nomina-
tion to the RL of the ICH of Humanity for 2016 and later nominations,
p. 20, para. 45, available at: https://ich.unesco.org/en/forms (last
accessed 30.06.2019); It is notable that these statements are made
under the title “Shared Heritage: Sovereignty of each State” of the
Aide-mémoire.

10 UNESCO ICH Section, Aide-mémoire for completing a nomination
to the RL of the ICH of Humanity for 2016 and later nominations, p.
20, para. 45, available at: https://ich.unesco.org/en/forms (last ac-
cessed 30.06.2019)

" UNESCO, IGC, Item 14 of the Provisional Agenda: Mechanism for
sharing information to enconrage multinational nominations, Tth session,
UNESCO Headquarters, Paris, 3-7.12.2012, p. 2, para. 2

12 UNESCO, 1GC, Decisions, 6th session, Bali, Indonesia, 22-
29.11.2011, DECISION 6.COM 13, para. 11; See also an interest-
ing analysis questioning the lawfulness of the IGC’s decisions on
this territorial condition, which however concludes in favor of it,
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Furthermore, a remarkably new prerequisite —in re-
lation to the conventional text- has been established as
“a technical requirement” for the proposals towards the
Representative Lists, namely the previous inscription of
the element in nominating State’s national inventory'",
which by definition contains ICH elements “present in
its territory”'*. However, the Committee surprisingly re-
cognizes that States’ legal obligation to safeguard ICH
present in their territory should not be interpreted as in-
tentionally disregarding its existence beyond their bor-

ders'®

. Finally, what is notable is that these positions —at
least at the level of the IGC’s decisions- and the afo-
rementioned “technical requirement” are linked to the
proposals towards the List of ICH in Need of Urgent
Safeguarding or the Representative List of the ICH of
Humanity. As a result, another grey zone is created re-
garding the respective issue in case of a nomination for
the Register of Good Safeguarding Practices'"’, which

requires a more profound analysis.

3.2 Possible responses for a more effective
safeguarding of “shared ICH”

In light of the above, the question remains: how
should international law deal with ICH beyond bot-
ders? On the one hand, by arguing solely in favor of
international cooperation —which usually happens to
serve as panacea- as an answer to the system’s defi-

in: B. Ubertazzi, “The Territorial Condition for the Inscription of
Elements on the UNESCO Lists of Intangible Cultural Heritage” in
ADELL, N.; BENDIX, R. E ¢/ a/. (eds). Between Imagined Com-
munities and Communities of Practice. Gattingen Studies in Cultural
Property, v. 8, 2015. p. 111-119.

13 UNESCO, IGC, Decisions, 7th session, Paris, 3-7.12.2012, DE-
CISION 7.COM 11, para. 18

4 UNESCO Convention 2003, art. 11

1S5 “States Parties are enconraged to demonstrate their concern for and respon-
sibility towards ICH and its safeguarding that goes beyond national borders.”
in: UNESCO, 1GC, Item 10 of the Provisional Agenda: Report of  the
Subsidiary Body on its work in 2014 and examination of nominations for
inscription on the RL of the ICH of Humanity, 9" session, UNESCO
Headquarters, 24-28.11.2014, p. 10, para. 33

1% The Operational Ditectives “encourage the submission of subregional
or regional programmes, projects and activities as well as those nndertaken jointly
by States Parties in geographically discontinnons areas™ UNESCO Operation-
al Directives 2018, para. 14; However, no answer is given for the case
of a programme, project, activity carried out for the safeguarding of
a shared heritage manifestation and in the context of a cross-border
community but not by actors that could cooperate with both States
concerned; Furthermore, it is characteristic that only one multina-
tional nomination has ever been inscribed on the relevant Register in
2009: ‘Safeguarding ICH of Aymara communities in Bolivia, Chile
and Peru’ by those three States.

ciencies, seems insufficient and hasn’t led to effective
protection at least until today, but it is always a safe res-
ponse intending not to query sovereignty in any case.
On the other hand, what other possible solutions could
propetly respond to the aforementioned in terms of in-
ternational law and beyond the UNESCO mechanism
for ICH? The following analysis will necessarily touch
upon two of them, which seem to satisfy —even at a
theoretical yet level- in a more complete way the gaps
already addressed.

One opinion suggests the perception of ICH as
“common heritage of mankind”'”, highlighting its
transnational character and trying to cope with the
current tendency to restrictively define it in terms of
contemporary national borders. This presupposes the
examination of the diachronically opposite schools
of thought of “cultural nationalism” and “cultural
internationalism”'"®. According to them, the first accor-
ds a special interest to the State for the protection of its
heritage to which it implies the attribution of national
character, independently of its location or ownership,
while the second thinks about heritage expressions as
components of a common human culture, whatever
their origin or present location, independent of propet-
ty rights or national jurisdiction'”. Despite the fact that
these theories have been mostly examined with referen-
ce to cultural objects and the -always topical- issue of
their return to their country of origin or in relation to
world natural and cultural heritage sites, such a conver-
sation is not deprived of interest when transferred in
the field of ICH protection.

Hence, if one could adopt the opinion that the 1972
World Heritage Convention reflects the ethos of cul-
tural internationalism'”’, can we also reasonably argue

117

See the principal characteristics of the notion in: JOYNER, C.
Legal implications of the concept of the common heritage of man-
kind. International & Comparative Iaw Quarterly, v. 35, 1986. p. 192

8 For a more thorough analysis see indicatively: MACMILLAN,
F. The protection of cultural heritage: common heritage of human-
kind, national cultural patrimony or private property. Northern Ire-
land 1.egal Quarterly, v. 64, n. 3, 2013. p. 351-364; WATKINS, J. Cul-
tural nationalists, internationalists, and “intra-nationalists”: who’s
right and whose right? International Journal of Cultural Property, v. 12,
n. 1, 2005. p. 78-94

7 MERRYMAN, J. H. Two ways of thinking about cultural prop-
erty. The American Journal of International Law, v. 80, n. 4, 1986. p.
831-832.

120 ANGLIN, R. The wortld heritage list: bridging the cultural
property nationalism-internationalism divide. Yal Journal of Law &
the Humanities, v. 20, 2008. p. 250.
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that the 2003 ICH Convention leans towards cultural
nationalist ideas? The analysis above under the prism of
the existent sovereignty “guarantees” in its safeguarding
mechanism would probably lead to a positive answer'?'.
Besides, in spite of the theoretical importance of this
discussion, the 2003 Convention adopts a clear po-
sition on the matter by rejecting any reference to the

regulatory object as “common heritage”'?
gu Yy ODbj g

123

contrary to
previous heritage-related instruments'®. Contrariwise,
States recognize that ICH safeguarding “is of general in-
terest to humanity”™*, while declating “aware of the universal
will and the common concern to safeguard” it'>, something
consistent with the characterization of cultural diversity
as “common heritage of humanity” by the subsequent 2005

UNESCO Convention'?.

Another opinion suggests the connection of ICH to
human rights protection, thus trying to move beyond
the restrictive view of it as linked merely to State ter-
ritories and emphasizing its strong links to its people,
as well as the progressive transition from the notion of
“cultural heritage of humanity” towards “cultural heri-
tage of communities, groups and individuals”'?. Des-
pite the fact that the relation between the two fields is
conceptually apparent given the character of ICH, it is

121 See the opinion regarding the 2003 Convention’s “excessive

focus on sovereignty”. LIXINSKI, L., Intangible Cultural Heritage in
International Iaw. Oxford: Oxford University Press, 2013. p. 52

122 See also the relevant debate prior to the adoption of the Con-
vention when it was thought “universality should not be applied to the
IH itself but to the justification for its safegnarding” in: UNESCO, Select
Drafting Group on the first draft of an international convention for
intangible cultural heritage, Final Report, Paris, 20-22.3.2002, Discus-
sion Unit 9, Art. 5, para. 1

13 “Being convinced that damage to cultural property belonging to any people
whatsoever means damage to the cultural heritage of all mankind’;, UNESCO
World Heritage Convention 1972, preamble: ‘Considering that parts of the
cultural or natural heritage are of outstanding interest and therefore need to be
preserved as part of the world heritage of mankind as a whole’; UNESCO
Recommendation 1989, preamble: ‘Considering that folklore forms part of
the universal heritage of humanity’. UNITED NATIONS. Convention
Jor the protection of cultural property in the event of armed conflict. 1954.
Availableat:http://www.unesco.org/new/en/culture/themes/
armed-conflict-and-heritage /convention-and-protocols/1954-
hague-convention/ Accessed on: 20 Aug. 2020.

128 UNESCO Convention 2003, art. 19§2

1% UNESCO Convention 2003, preamble, para. 6

126 UNESCO Convention on the Protection and Promotion of the Diversity
of Cultural Expressions, 20.10.2005 (Paris), preamble: ‘Conscious that
cultural diversity forms a common heritage of humanity and should be cherished
and preserved for the benefit of all’; Furthermore, 2003 Convention faces
ICH “as a mainspring of cultural diversity”: UNESCO Convention 2003,
preamble, para. 3

27 BLAKE, J. International Cultural Heritage Law. Oxford: Oxford
University Press, 2015. p. 272

by no means an easy work to overcome a series of theo-
retical and practical obstacles. While a human rights ap-
proach in ICH safeguarding is accepted as necessary'*,
the reverse direction in order to use human rights in-
ternational protection mechanism for an ultimate ICH

protection is still a controversial issue'®

. The question
is, then, posed in this way: could a right to ICH per se
be founded and how could this affect State sovereignty
or the present UNESCO mechanism? A detailed exami-
nation of the whole human rights system (international
and regional) in order to detect the favorable legal bases
for establishing such a right and a profound analysis of
their content would go beyond the scope of the present
paper. Therefore, some only preliminary observations

will be made as follows.

Firstly, one could seek an indirect protection in
using established human rights beyond those numbe-

130 since the ultimate aim is to

red among cultural rights
protect ICH bearers, let alone human dignity and identi-
ty"!. Besides, respecting human rights seems a sine qua
non condition for effectively safeguarding this aspect of
heritage which is indissolubly connected to its people
and presupposes also the protection of the circums-
tances, structures and processes permitting its creation,

132

maintenance and transmission'”? even if that means

128 A reference to the existing international human rights instru-

ments exists in the preamble of the 2003 Convention (para. 2); One
aspect of this approach is also the following provision: UNESCO
Convention 2003, art. 2§1: “For the purposes of this Convention, considera-
tion will be given solely to such ICH as is compatible with existing international
human rights instruments”.

122 Besides, the relevance between the two fields is not always taken
for granted at an international level: BENNOUNE, K. Special rappor-
teur in the field of cultural rights. 2017. Availableat:https://www.ohchr.
org/en/issues/culturalrights /pages/srculturalrightsindex.aspx - Ac-
cessed on: 20 Aug. 2020. p. 6.

130 It has been supported that such rights could be inter alia: the
right to freedom of expression, thought, conscience and religion,
property ownership, protection of private and family life, informa-
tion and education. Most importantly: the right of members of mi-
norities in community with the other members of their group to
enjoy their own culture, to profess and practice their own religion, or
to use their own language, as well as the right of indigenous peoples
to self-determination and to maintain, control, protect and develop
their cultural heritage.

11 K. S. Ziegler, ‘Cultural Heritage and Human Rights’ in AL
BERICO Gentili: 1a salvaguardia dei beni culturali nel diritto interna-
zionale. Milano: Giuffre, 2008.

32 According to one opinion, protecting the ‘practitioners’ them-
selves is more important than generally safeguarding ICH: BAKAR,
A. A. et al. Analysis on Community Involvement Level in Intangible
Cultural Heritage: Malacca cultural community. Procedia - Social and
Bebavioral Sciences, v. 153, 2014. p. 287.
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protecting their ways of life and their cultural identity'”.

However, using cultural rights as a basis might prove
more effective, especially taking into consideration the
latest developments towards their expansive and pro-
gressive interpretation so as to include also the dimen-
sion of cultural heritage protection. Thus, an expanded
interpretation of the right to participate in cultural
life'** containing in its scope the right of access to and
enjoyment of cultural heritage is already made at the
level of UN Human Rights Council (hereafter HRC)'.
The latter has appointed an independent expert in the
field of cultural rights, who interestingly concludes in
her thematic report adopted by it, that safeguarding cul-
tural heritage is a human rights issue and that the right
to (access and enjoyment of) it finds its legal basis in the
right to take part in cultural life*
stated by the HRC “calling upon all States to respect, promote
and protect” this right'”’. Furthermore, the interpretation

, something later also

of the same right by the Committee on Economic So-
cial and Cultural Rights in its General Comment No.
21 50 as to incorporate the cultural heritage dimen-
sion —referring to ICH as well- is consistent with the
system’s reasoning.

Secondly, even if we can arguably use the aforemen-
tioned or other human rights as legal basis, there are
still some objections that cannot be easily rebutted. On

1% LIXINSKI, L., Intangible Cultural Heritage in International Lamw.
Oxford: Oxford University Press, 2013. p. 145

13 UNITED NATIONS. Upniversal Declaration of Human Rights.
Availableat: https://www.un.org/en/universal-declaration-human-
rights/ Accessed on: 20 Aug, 2020. Ewveryone has the right freely to par-
ticipate in the cultural life of the community /...]"; UNITED NATIONS.
International Covenant on FEconomic, Social and Cultural Rights. 1966.
Availableat: https://www.ohcht.org/EN/Professionallnterest/Pag-
es/CESCR.aspx Accessed on: 20 Aug. 2020. /... ] the right of everyone:
(a) To take part in cultural life |...]’

1% See an analysis of how HRC deals with cultural rights RICH-
ARDSON, L. Economic, social and cultural rights (and beyond) in
the UN human rights council. Human Rights Law Review, v. 15, p.
409-440, 2015.

13 HRC, Agenda itemr 3-Report of the independent expert in the field of
cultural rights. SHAHEED, Farida. Report of the independent excpert in the
Sfield of cultural rights. New York: UN Human Rights Council, 2011.
57 HRC, Resolution 33/ 20: Agenda item 3-Cultnral rights and the protec-
tion of cultural heritage, 33" Session, 27.9.2016, preamble: patas. 4-5
and para. 1

1% UN COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment No. 21: Right of everyone to take
partin cultural life (art. 15, para. 1 (a), of the ICESCR), 43™ Session.
2009. Availableat:https:/ /www.refworld.org/docid/4ed35bac2.html
Accessed on: 20 Aug. 2020; Nonetheless, the Committee has never
proceeded with adopting views in a case examining art. 15 para. la
and as a result no practical example of the application of this inter-
pretation exists so far.

the one hand, seeking protection through a mechanism
founded on the individual for a -par excellence- collec-
tively defined heritage seems paradoxical. However, the
following parameters should be taken into considera-
tion. First, ICH notion contains a human dimension'®,
even an individualized one, insofar as every single com-
munity member is hypothetically a “bearer” of ICH
manifestations. Second, some of the proposed rights
are characterized by a collective dimension, even if they
are typically individual, as is mainly the case of cultu-
ral rights, since culture and cultural life —alike herita-
ge- entail a direct reference to a form of collectivity'*.
Third, an explicit tendency towards the recognition of
collective rights is noticed in human rights field'"!, prin-
cipally in relation to minorities and indigenous peoples
but beyond this context as well'*”. In particulat, it is no-
teworthy that especially regarding indigenous peoples
—even yet in soft law instruments- a reference is made to
their collective right to ICH' as well as to some aspects
of the protection of cross-border indigenous commu-
nities'**.

On the other hand, even if we could compromise with
the individual or collective nature of the rights, a range
of other legal questions immediately arise. Who could be
specified as the subject of protection'*? If we accept that
ICH bearers'* as those creating, maintaining and trans-

13 FRANCIONI, F The human dimension of international cul-
tural heritage law: an introduction. The Eurgpean Journal of Interna-
tional Law, v. 22, n. 1, 2011. p. 9-16.

10 CHOW, P. Y. S. Culture as collective memoties: an emerging
concept in international law and discourse on cultural rights. Human
Rights Law Review, v. 14, 2014. p. 611-646.

11 See more on this topic in: MORANTZ, T. Individual rights ver-
sus collective rights: the debate on the aboriginal peoples of Canada.
Sociological Bulletin, Indian Sociological Society, v. 46, n. 2, 1997

2 JOVANOVIC, M. A. Recognizing minority identities through
collective rights. Human Rights Quarterly, v. 27, n. 2, 2005. p. 625-651;
The jurisprudence of the Inter-American Court of Human Rights
features a very interesting approach to the recognition of collective
rights and forms of collective reparation.

4 ORGANIZATION OF AMERICAN STATES. American Dec-
laration on the Rights of Indigenons Peoples. 2016. Available at: https://
www.culturalsurvival.org/sites/default/ files/media/20160as-decla-
ration-indigenous-people.pdf Accessed on: 20 Aug, 2020.

14 United Nations Declaration 2007, art. 36

%5 See an analysis on those who ate typically recognized as benefi-
ciaries of collective human rights in the international system, namely
peoples, minorities and indigenous peoples, in: JOVANOVIC, M.
A. Are there universal collective rights? Human Rights Review, v. 11,
2008. p. 17

¢ Interesting definitions on communities, groups and individuals
are found in: UNESCO, Expert meeting on Community Involve-
ment in Safeguarding ICH, Final Report, Tokyo, Japan, 13-15.3.20006,
p. 12-13
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mitting it should in principal be the beneficiaries, could we
respectively talk about an “ICH community”'*” and how
could it be defined"**? How could the whole conversation
regarding ICH safeguarding and territories be “transfer-
red” in the international human rights system in order
to keep up with its own requirements? Most importan-
tly, what are the implications of associating the territorial
condition for ICH safeguarding and the obligation of the
State under human rights law to respect and ensure the

rights of individuals subject to its jutisdiction'*’?

Finally, a -more moderate but maybe more effective-
response to all the aforementioned deficiencies could
have as a point of departure the exactly reversed ques-
tion, namely: how could the debate on human rights
protection as a means for ultimately safeguarding ICH,
protecting its bearers and their relationship with it,
through the establishment of a right to ICH, be “trans-
planted” into the UNESCO mechanism and with what
cost? Interestingly, the IGC adopted in 2015 twelve
Ethical Principles for ICH Safeguarding, following an
expert meeting report, among which Principle 2 decla-
res: ‘the right of communities, groups and individuals to continne
the practices, representations, expressions, knowledge and skills
necessary to ensure the viability of the ICH™". Although tho-
se Principles -contained in a soft-law, thus non-binding,
instrument- function merely as a code of conduct, their
adoption shows the position of —at least some of- the
States Parties and reveals the existence of a dynamic
tension of contemporary inter-State discussion towards
the recognition of a right to ICH"".

7 UNESCO Convention 2003 does not contain a definition of
“community”’. We find the definition of “heritage community” for the
first time in: COUNCIL OF EUROPE. Convention on the Value of Cul-
tural Heritage for Society. 2005. Availableathttps:/ /www.coe.int/en/web/
culture-and-heritage/faro-convention Accessed on: 20 Aug, 2020.

48 See a comparative analysis on the “heritage community” of the
Faro Convention and the “communities, groups and individuals” of
the ICH Convention in: L. Zagato, “The Notion of “Heritage Com-
munity” in the Council of Europe’s Faro Convention. Its Impact
on the European Legal Framework” in ADELL, N.; BENDIX, R.
E. et al. (eds). Between Imagined Communities and Communities of
Practice. Gattingen Studies in Cultural Property, v. 8, 2015. p. 153-160.
49 See an analysis on the notion of jurisdiction, its use in interna-
tional human rights instruments and its relation to territory. SICILI-
ANOS, L. A. (ed.). European convention on human rights: interpretation
by article. Athens: Nomiki Bibliothiki, 2013. Another under-ex-
plored dimension of this issue is the extra-territorial application of
human rights.

150 UNESCO, Ethical Principles for Safegnarding ICH 2015, Principle
2; UNESCO, 1GC, Decisions, 10th session, Windhoek, Namibia
30.11-4.12.2015, DECISION 10.COM 15.a, Annex

31 This recognition seems to go beyond the conventional one on

Therefore, under the prism of this evolutionary hu-
man rights approach and the first ever recognition wi-
thin UNESCO of an —individual and collective- right
to ICH, even of an aspirational rather than prescriptive
nature'?, the demand for a more active participation of
communities, groups and individuals in the implemen-
tation of the safeguarding mechanism comes up once
again'®. In this framework, the establishment of a right
to ICH does not seem unrealistic, though yet prema-
ture. Possible measures, however, towards the effective
expansion of community participation, and on the basis
of their right under-recognition, would presuppose the
initiation of new protection tools in their hands? On the
one hand, a provision for the possibility of communi-
ties to submit their own nominations for elements ins-
criptions on national inventories and UNESCO Lists,
on the basis of the proved special links to them and
independent of the State to the jurisdiction of which
they are subject or the prerequisite of ICH presencein a
territory, would probably give a solution to the effective
safeguarding of shared ICH. On the other hand, the re-
cognition of the IGC’s capacity to receive individual or
collective complaints on the basis of the recognition of
a right to ICH and claims of its violation by a State Par-
ty, borrowing the tools from human rights international
protection model, would probably translate into a true
implementation of that right. At the end of the day, the
1GC would still reserve the power of the final decisions.

4 Conclusion. Transcending borders
through Intangible Cultural Heritage?

The present analysis examined the existent safe-
guarding mechanism for ICH as established by the
2003 UNESCO Convention through the lens of its

the measures that should be adopted by States in order to ensure
access to ICH: UNESCO Convention 2003, art. 13(d-ii); Besides, the
latter is reflected in Ethical Principle 5.

132 UNESCO, Expert meeting on a model code of ethics for ICH,
Towards codes of ethics for ICH?, Valencia, Spain, 30.3-1.4.2015, para.
23,30

1% According to one opinion, the Operational Directives have
begun to move in the direction of a more effective community in-
volvement by concretizing some particular aspects of it: BLAKE, J.
International Cultural Heritage Iaw. Oxford: Oxford University Press,
2015. p. 1806; But at the same time no relevant guarantees exist es-
pecially at the international level where the State-centric approach
clearly prevails: LIXINSKI, L., Intangible Cultural Heritage in Interna-
tional Law. Oxford: Oxford University Press, 2013. p. 55
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underlying “guarantees” for respecting sovereignty.
The system’s particular concern to deal with heritage
manifestations that “may easily escape the territorial ju-
risdiction of the State”™) let alone “shared” heritage,
traverses the whole ICH safeguarding regime. In terms
of international law whose principal subject is the State
and especially in the politically sensitive field of cultural
heritage, a State-oriented approach might seem reaso-
nable. However, the parameter of the human dimen-
sion of ICH protection shows the direction towards the
need for a more community-oriented approach instead.

ICH intrinsically raises the question of limits'®, ei-
ther if that means the limits between different areas of
law and the figurative frontiers raised between all actors
involved in its safeguarding or the real inter-State bor-
ders. Safeguarding ICH seems challenging, insofar as
the demand for a more active role of its communities in
the system, as well as the recognition of its transboun-
dary character, enter into the dialogue. ICH finds itself
in a constant movement in a contemporary world where
any approach to deal with its transboundary manifesta-
tions would necessarily go beyond their static version
and proceed with highlighting ICH’s constant “flows”
even in their “cross-border” dimension. Ever-growing
migration and refugee flows should add a new parame-
ter to the whole conversation. International law cannot
remain indifferent to the dynamics of ICH within the
State and beyond contemporary States.

The institutionalization of this well-criticized term
and the mechanism founded on it may have led to
build “intangible borders” in areas where they were
never supposed to exist. Thus, could international law
tools contribute to bridge those artificially established
boundaries, as a result of the application of the “ter-
ritorial presence” condition in the case of ICH, or on
the contrary will they serve in perpetuating them? In
this context, recognizing humanity’s common concern
to safeguard ICH is of great importance, while as a step
further, favorable conditions for the establishment of
an —individual or even collective- right to ICH ate being

shaped.

The field of ICH international protection is par
excellence a dynamic one and thus open to creativity

B LIXINSKI, L., Intangible Cultural Heritage in International Law.
Oxford: Oxford University Press, 2013. p. 22.

15 DUBE, P. The Beauty of the Living, Museum International, V. 56,
n. 1-2, 2004. p. 123

and new contributions within a process of evolution
and transformation. But, how could it adapt to those
challenges? Paraphrasing the famous doctrine, are Sta-
tes “unable” to move beyond the existent narrow legal
framework or “unwilling” to let this form of cultural
heritage shake the foundations of their sovereignty
construction? The writer would suggest that the cur-
rent phase of evolution of the international law for
the safeguarding of ICH, following a consistent —more
than decennial- application of the 2003 UNESCO Con-
vention after its entry into force in 2006, maybe needs
more a re-orientation and re-position of the main cru-
cial questions at stake, rather than absolute answers to
the already apparent deficiencies. So, let’s go back to the
beginning and pose a fundamental question: should we
deal with ICH as peoples’ heritage or States’ heritage?
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Abstract

The purpose of this study is to analyse the relationship between interna-
tional conventions and European Union law on the restitution of cultural
goods, highlighting how the adoption of rules on this matter has produced a
real change of mentality in the international community, which is now much
more careful in monitoring the lawful movement of cultural goods. The
effects of such a change of mentality are evident: museums today are much
more careful in verifying the origin of the objects they buy and are more
inclined to return the items that are part of their collections, but that have
been illegally exported from their country of origin; moreover, the ICOM
has adopted a code of ethics to ensure the transparency of acquisitions.
Merchants and collectors have also begun to promote a serious reflection on
their role as guarantors in the conservation of cultural heritage.

Keywords: Cultural property. Restitution. Return. Good Faith. Due Dili-
gence.

Resumo

O objetivo deste estudo ¢ analisar a relagdo entre as convencdes interna-
cionais e o direito da Unido Europeia sobre a restitui¢ao de bens culturais,
destacando como a adog¢io de normas nesta matéria produziu uma verda-
deira mudanga de mentalidade na comunidade internacional, que agora ¢é
muito mais cuidadosa em monitorar o movimento legal de bens culturais.
Os efeitos dessa mudanca de mentalidade sdo evidentes: os museus hoje sdo
muito mais cuidadosos na verificagdo da origem dos objetos que compram
e estdo mais inclinados a devolver os itens que fazem parte de suas colecdes,
mas que foram exportados ilegalmente de seu pais da origem; além dis-



so, 0 ICOM adotou um cédigo de ética para garantir
a transparéncia das aquisi¢oes. Comerciantes e colecio-
nadores também comegaram a promover uma reflexdo
séria sobre seu papel como fiadores da conservagiao do
patrimoénio cultural.

Palavras-chave: patrimonio cultural, propriedade
cultural, boa-fé, restituicao, retorno, UNESCO, UNI-
DROIT

1 Introduction

In 2020 we celebrate the 50th anniversary of the
1970 UNESCO Convention on the Means of Prohi-
biting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property and the
25th anniversary of the 1995 UNIDROIT Convention
on Stolen or Illegally Exported Cultural Objects. The
two Conventions have a significant historical importan-
ce because they mark the introduction of a previously
unknown legal principle: the obligation to return stolen
or illegally exported cultural goods to their country of
origin.

The need to return cultural or illicitly exported goo-
ds initially arose with regard to armed conflicts. Already
at the end of the Napoleonic era the restitution of the
works of art plundered by the French army was organi-
zed and Pope Pius VII charged Antonio Canova to re-
cover the works of art looted in Rome and in the other
cultural centres of the Papal State'.

Starting from the UNESCO Convention of 1970,
however, the obligation to return art works is extended
to works illegally transferred by a State, even in the ab-
sence of an armed conflict. The Convention introduces
a general principle according to which the removal of a
cultural property from the individual State must be con-
sidered illegal and the international community must
take action to encourage the return of cultural heritage
to the place where it was created. The principle was also
implemented by the UNIDROIT Convention of 1995
and by the European Community, which in 1993, adop-
ted a directive (directive number 93/7, on the return
of cultural goods)?, which was largely influenced by

! See GABBRIELLI, V. Patrimoni contesi: gli stati italiani e il recu-
pero delle opere d’arte trafugate in Francia: storia e fonti: 1814-1818.
Firenze, 2009.

2 Council Directive 93/7/EEC, Directive of 15 March 1993, on

the preparatory works of the UNIDROIT Convention
and which, in its turn, influenced the final text of the
UNIDROIT Convention. The Directive 93/7 was later
replaced by the Directive 2014/60°, which introduces
some substantive changes to the regulatory framework
and attempts to correct certain weaknesses found in the
application of the 1993 Directive.

The purpose of this study is to analyse the rela-
tionship between international conventions and Euro-
pean Union law on the restitution of cultural goods,
highlighting how the adoption of rules on this matter
has produced a real change of mentality in the inter-
national community*, which is now much more careful
in monitoring the lawful movement of cultural goods.
The effects of such a change of mentality are evident:
museums today are much more careful in verifying the
origin of the objects they buy and are more inclined
to return the items that are part of their collections,
but that have been illegally exported from their coun-
try of origin; moreover, the ICOM has adopted a code
of ethics to ensure the transparency of acquisitions®.
Merchants and collectors have also begun to promote a
serious reflection on their role as guarantors in the con-
servation of cultural heritage, as demonstrated by the
Responsible Art Market Initiative, created in a traditionally
problematic country like Switzerland®.

the return of cultural objects unlawfully removed from the territory
of a Member State, O] L. 74, 27.3.1993, p. 74.

*  Directive 2014/60/EU of the European Patliament and of the
Council of 15 May 2014 on the return of cultural objects unlawfully
removed from the territory of a Member State and amending Regu-
lation (EU) No. 1024/2012, OJ L. 159, 28.05.2014, p. 1.

* See SALIBA, A.; FABRIS, A. L. O retorno de bens culturais.
Revista de Direito Internacional, v. 14, n. 2, p. 491, 2017.

> See Art. 2.3 ICOM Code of ETHICS for Museums (https://
icom.museum/wp-content/uploads/2018/07/ICOM-code-En-
web.pdf): «Provenance and Due Diligence Every effort must be
made before acquisition to ensure that any object or specimen of-
fered for purchase, gift, loan, bequest, or exchange has not been
illegally obtained in, or exported from its country of origin or any
intermediate country in which it might have been owned legally (in-
cluding the museum’s own country). Due diligence in this regard
should establish the full history of the item since discovery or pro-
duction».

¢ With reference to the role of ethical codes, see GRAZIADEI,
M.; PASA, B. in A. JAKUBOWSKI, K. HAUSLER, FE FIOREN-
TINI (ed.). Cultural Heritage in the European Union: A Critical Inquiry
into Law and Policy. Leiden — Boston, 2019. p. 88.
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2 The introduction of the duty to
return cultural goods: the UNESCO
Convention of 1970

As we have already pointed out, the general principle
that illicitly exported cultural goods must be returned to
their country of origin finds its origin in international
Conventions’. It was in fact set out, for the first time, by
the UNESCO Convention of 1970 and subsequently
reaffirmed and strengthened by the UNIDROIT Con-
vention of 1995 and by Directive 93/7/EEC (later te-
placed by Directive 2014/60/EU).

The intent of the international conventions was and
is, therefore, merely protectionist in respect to the cul-
tural heritage of each Member State. This point must be
duly stressed, as it marks a difference from EC/EU le-
gislation which, on the other hand, has as its main pur-
pose to reconcile the principle of free movement with
conservation of the cultural heritage of each Member
State.

From the point of view of private law, it should be
pointed out that one of the main results of the adop-
tion of these Conventions has been to limit the appli-
cability of the rule e fait de menbles possession vaut titre in
force in all the main European continental legal syste-
ms®. This private-law effect arises from Article 7 (b)(ii)
of the 1970 UNESCO Convention, that provides that
an object of cultural property stolen from a museum or
a religious or secular public monument must be retur-
ned to the state from which it was removed. The return
can only be claimed if the stolen object was listed in the
inventory of the institution and if it was imported into
the foreign State after the Convention entered into for-
ce in both Contracting States. The Convention provides
that any “innocent purchaser”, or anyone who can claim
a valid title to the stolen cultural property is entitled to
receive fair compensation’. In this respect, it should be

See S. TURNER, S. Das Restitutionsrecht des Staates nach illegaler
Ausfubr von Kulturgiitern. De Gruyter, 2002 and SALIBA, A.; FAB-
RIS, A. L. O retorno de bens culturais. Revista de Direito Internacional,
v. 14, n. 2, p. 494, 2017.

8 See MAGRI, G. Acquisto a non domino e beni culturali. Rin
dir. civ., p. 741, 2013; MAGRI, G. Directive 2014/60/EU and Good
Faith Acquisition of Cultural Goods. in Italy. In: PINTON, S.; ZA-
GATO, L. (ed.). Sapere 'Enrgpay sapere d’Europa Cultural Heritage. Sce-
narios, 2015-2017. v. 4. p. 227.

? See FRIGO, M. Circulation des biens culturels, détermination de
la loi applicable et méthodes de réglement des litiges. Recueil des Conrs
de I’Académie de la Haye, , v. 375, p. 267, 2014.

noted that the report of the Special Committee of Ex-
perts, which finalized the text, spoke of compensation
to be paid “to a bona fide purchaser”, so that it seems that
this should be interpreted as an “innocent” purchaser,
ot even better, a due diligent purchaser'’. A similar rule
has also been included in the UNIDROIT Convention
of 1995 and in Directives 93/7 and 2014/60.

As already pointed out, the first Convention aimed
at regulating the return of illicitly exported cultural
goods was drawn up by UNESCO (Convention on the
measures to be taken to prohibit and prevent the illicit
import, export and transfer of ownership of cultural
goods)'. The Convention is based on “three pillars”:
the first concerns preventive measures at national level
to effectively combat illicit trafficking in cultural goods;
the second deals with restitution; and the third concerns
cooperation between States'?.

The UNESCO Convention entered into force on
the 24™ April 1972 and prohibits the transfer of owner-
ship, exporting and importing of goods, listed in Article
1, which have historical, archaeological, literary, artistic
and scientific relevance®. The prohibition, however, is
not absolute: each Contracting State is responsible for
determining which transactions relating to property lo-

1" Originally the text mentioned the Latin expression bona fide.

However, when Article 7 was reviewed on the US draft proposal,
the expression bona fide was left out, because it did not seem to be
alegal term of Common Law. See O’KEEFE, P. ]. Commentary on the
UNESCO 1970 Convention on Illicit Traffic. Leicester 2000. p. 67 and
M. SCHNEIDER, M. The 1995 UNIDROIT Convention: An In-
dispensable Complement to the 1970 UNESCO Convention and an
Inspiration for the 2014/60/EU Directive. Santander Art and Culture
Law Review, p. 152, 2/2016.

" FRIGO, M. La circolazione internazionale dei beni culturali, Diritto
Internazionale, Diritto Comunitario e Diritto Interno. 11 ed. Milan, 2007. p.
8 ff. and J. SPRECHER, J. Beschrankungen des Handels mit Kulturgnt und
die Eigentumsgarantie. De Gruyter, 2004. p. 57.

2 DELEPIERRE, S.; SCHNEIDER, M. Ratification and Imple-
mentation of International Conventions to Fight Illicit Trafficking
of Cultural Property. In: DESMARAIS, F. (ed.). Countering 1llicit Traf-
fic in Cultural Goods: The Global Challenge of Protecting the World’s
Heritage, ICOM International Observatory on Illicit Traffic in Cul-
tural Goods. Paris, 2015. p. 130-132.

3 Article 5(b): «To ensute the protection of their cultural property
against illicit import, export and transfer of ownership, the States
Parties to this Convention undertake, as appropriate for each coun-
try, to set up within their territories one or more national services,
where such services do not already exist, for the protection of the
cultural heritage, with a qualified staff sufficient in number for the
effective carrying out of the following functions: [...] (b) establish-
ing and keeping up to date, on the basis of a national inventory of
protected property, a list of important public and private cultural
property whose export would constitute an appreciable impoverish-
ment of the national cultural heritage».
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cated in its territory and identified by the Convention
may be considered lawful and which may not'. This
shows that the purpose of the Convention is to provi-
de individual Contracting States with an instrument to
protect their cultural heritage, rather than to protect a
supposed international cultural heritage®.

Signing the Convention gives rise to the obligations
set out in art. 7. These obligations consist of preventing
the acquisition by museums of goods unlawfully expor-
ted from another Member State'®, prohibiting the im-
portation of cultural goods which (after the entry into
force of the Convention) have been stolen from a mu-
seum or other public, civil or religious institution, and,
finally, returning, at the request of the State of origin,
any stolen or unlawfully exported cultural goods.

The Convention also provides for the obligation to
take all necessary measures to prevent and repress the
unlawful movement of cultural goods by facilitating
their return to the State of origin.

Article 13 imposes certain obligations aimed at pre-
venting and, if possible, eliminating the effects of the
illicit circulation of cultural goods. In particular, States
are required to adopt appropriate legislation to prevent
the transfer of ownership of cultural goods and their
illicit import or export; to facilitate the return of ille-
gally exported goods to those who ate entitled to them
as soon as possible; to allow an action for claiming ow-
nership of lost or stolen cultural goods by or on behalf
of the owner and to recognise the right of each Mem-
ber State to classify and declare inalienable certain cul-
tural objects which, for that reason, cannot be exported,
facilitating their recovery if the export has nevertheless
taken place.

The ambitious objectives of the Convention were
basically two: firstly, to prevent the illicit movement of
cultural goods and, secondly, to impose an obligation
on each State to cooperate so that the State of origin

1 See. FRIGO, M. La circolazione internazionale dei beni culturali, Di-
ritto Internazionale, Diritto Comunitario e Diritto Interno. 11 ed. Milan,
2007. p. 9.

15 According to the Convention: «Consideting that cultural prop-
erty constitutes one of the basic elements of civilization and nation-
al culture, and that its true value can be appreciated only in relation
to the fullest possible information regarding its origin, history and
traditional settingy.

1 The Convention has been successful and currently includes
142 countries. http:/ /www.unesco.org/eri/la/convention.

asprKO=13039&language=E

can recover the goods unlawfully exported from its ter-
ritory'’.

However, the evidences show that these objectives
were not achieved and the Convention did not fulfil the
expectations. The reasons for its failure lie mainly in the
fact that it does not provide for remedies for the vio-
lation of its provisions, revealing itself ineffective be-
cause of its generality in formulating principles that are
not assisted by appropriate sanctions that make them
enforceable'™. More specifically, the academic literatu-
re has identified as the main reason for the failure of
the Convention, the inadequate regulation of the return
procedure and the difficulty that some States have had
in overcoming internal civil law rules such as, for exam-
ple, the one protecting the purchaser in good faith by
virtue of the principle possession vant titre".

The unsuccessful outcome of the Convention did
not mean the downfall of its ambitious objectives. At
Huropean and international level, efforts have been
made to make the obligations contained in the Conven-
tion more effective, leading to Directive 93/7 and to the
UNIDROIT Convention of 1995.

3 The need to make the UNESCO
Convention more effective: The
UNIDROIT Convention of 1995

The 1995 UNIDROIT Convention was essentially
the result of a twofold need. First of all, it was a reflec-

tion on the necessity to harmonise the issues of pri-
vate law covered by the 1970 UNESCO Convention®.

7 According to the Convention: «t is essential for every State to
become increasingly alive to the moral obligations to respect its own
cultural heritage and that of all nations».

8 FRIGO, M. La circolazione internazionale dei beni culturali, Diritto
Internagionale, Diritto Comunitario ¢ Diritto Interno. 11 ed. Milan, 2007.
p. 12.

9 FRIGO, M. La circolazione internazionale dei beni cunltnrali, Diritto
Internazionale, Diritto Comunitario e Diritto Interno. 11 ed. Milan, 2007. p.
13, according to which Article 7. b. ii. of the Convention is not for-
mulated with sufficient clarity. Extremely significant on this point is
the judgment of the Italian Supreme Court of 23 November 1995,
No 12166, in Foro it., 1996, 1, 907 ff., which rejected, 17 yeats af-
ter the ratification of the Unesco Convention by Italy, the request,
made by the French Ministry of Cultural Heritage, to return some
tapestries stolen from the Palace of Justice in Riom and subsequent-
ly sold a non domino in Italy.

% SCHNEIDER, M. The 1995 UNIDROIT Convention: An In-
dispensable Complement to the 1970 UNESCO Convention and an
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Among all the private law issues raised by the 1970
UNESCO Convention, the central one was its impact
on the existing rules of national law regarding the pro-
tection of a bona fide purchaser. Although the provision
in Article 7(b)(ii) was drafted taking into account the
rules of civil law, the final text, “watered down’ by sub-
sequent amendments®, required further clarification to
allow its adaptation to national legal systems™.

Secondly, the already mentioned limited results
achieved by the 1970 UNESCO Convention led the In-
ternational Institute for the Unification of Private Law,
in collaboration with UNESCO itself, to study new uni-
form rules on the return and restitution of cultural pro-
perty”. The Institute, assisted by renowned experts and
influenced by Directive 93/7/EC, adopted, in 1995, the
“Convention on stolen or illegally exported cultural ob-
jects”, signed in Rome on 24 June 1995, to offer a uni-
form core of rules.

Inspiration for the 2014/60/EU Directive. Santander Art and Culture
Law Review, p. 152, 2/2016 and SALIBA, A.; FABRIS, A. L. O re-
torno de bens culturais. Revista de Direito Internacional, v. 14, n. 2, p.
499, 2017.

2 O’KEEFEL, P. J. Commentary on the UNESCO 1970 Convention on
Lllicit Traffic. Leicester 2000. p. 57.

2 SCHNEIDER, M. The 1995 UNIDROIT Convention: An In-
dispensable Complement to the 1970 UNESCO Convention and an
Inspiration for the 2014/60/EU Directive. Santander Art and Culture
Law Review, p. 153, 2/2016.

% See KOWALSKI, W. Ratification of the 1995 UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects, in
Light of Directive 2014/60/UE on the Return of Cultural Objects
Unlawfully Removed from the Territory of a Member State: The
Perspective of Poland. Santander Art and Culture Iaw Review, p. 165,
2/2016; BERGE, J.S. La Convention d’UNIDROIT sur les Biens
Culturels: Retour sur un Texte Majeur dans la Lutte Contre un Fait
International licite de Circulation. Uniform Law Review, v. 20, Issue
4,p. 535,2015; PROTT, L. V. The UNIDROIT Convention on sto-
len or illegally exported cultural objects — Ten Years On, in Uniform
Law Review. Revue de droit uniforme, p. 215, 2009; CARDUCCI, G.
Complémentarité entre les Conventions de PTUNESCO de 1970 et
d’'UNIDROIT de 1995 sur les biens culturels. Unzform Law Review |
Revue de droit uniforme, v. 11, p. 93, 2006; SALVADORI, M. Profili
internazionalistici. In: I nuovi contratti nella prassi civile e commerciale, a
cura di Cendon. Turin: Beni culturali, 2003. v. VII. p. 401; FRIGO,
M. La circolazione internazgionale dei beni culturali, Diritto Internazionale,
Diritto Comunitario e Diritto Interno. 11 ed. Milan, 2007, FRIGO, M. La
Convenzione dell’Unidroit sui beni culturali rubati o illecitamente
esportati. Riv. dir. int. priv e proc., p. 435, 1996; GARDELLA, A.
Nuove prospettive per la protezione internazionale dei beni cultura-
li: la Convenzione del’UNIDROIT del 24 giugno 1995. Dir. Comm.
Int., p. 997, 1998; JAYME, E.; WAGNER, E. D. Kulturgiiterschutz
und Privatrecht: Die UNIDROIT-Konvention von 1995. Tagung
des Ludwig Boltzmann Instituts fiir Europarecht. Wien, IPrax, v. 17,
p. 140, 1997 and CARDUCCI, G. La restitution internationale des biens
cultnrels et des objets d'art. Droit commun, Directive CEE, Convention de
LUNESCO et ’'UNIDROIT. Paris: LGD]J, 1997.

Article 1 of the Convention clarifies that the Con-
vention applies: «to claims of an international character
for: (a) the restitution of stolen cultural objects; (b) the
return of cultural objects removed from the territory
of a Contracting State contrary to its law regulating the
export of cultural objects for the purpose of protecting
its cultural heritage (hereinafter “illegally exported cul-
tural objects»**. For the purposes of the Convention,
any property shall be considered to be cultural if it «on
religious or secular grounds» shows an «importance for
archacology, prehistory, history, literature, art or scien-
ce» and belongs «to one of the categories listed in the
Annex to this Convention» (art. 2).

It should be pointed out that Article 1 expressly
mentions the international character of the restitution
claim. It will therefore be necessary and sufficient for
the applicability of the Convention that the cultural
object has been stolen or unlawfully transferred from
the country of origin to another State. Concerning this
point, there is a difference from former international
practice. Previously, in fact, the restitution concerned
the exit of the cultural good from the territory of the
State of origin in violation of national rules, while the
return regarded the exit of the cultural good in the
absence of rules on circulation or in case of legal exit
from the State of origin®. The Convention, while adop-
ting the concepts of restitution and return, uses them
much more restrictively. The restitution concerns only
stolen goods, whereas the return refers to all cases whe-
re the goods have left the Contracting State in breach of
its internal rules.

Tt may seem unusual that, unlike Ditective 93/7, the
Convention does not provide for the definition of the
terms adopted. This choice was made because it was
contested by some delegations at the drafting stage. The
omission seems certainly open to criticism, but it is in
part justified by the intention to allow national courts
greater discretion in interpreting the provisions®.

With regard to stolen cultural goods, the problem
was to balance the interests of the bona fide purchaser of
the stolen property with those of the previous owner.

2 See MARLETTA, M. La restituzione dei beni culturali, Normativa
comunitaria e Convenzione Unidroit. Padova, 1997. p. 132.

»  For example, it is possible to think of cases in which goods were
exported from one state to another following a war or during the
colonial period or for a loan.

% See FRIGO, M. La drcolagione dei beni culturali nel diritto enropeo:

limiti e obblighi di restituzione. Napoli, 2011. p. 33.
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The rules on a non-domino purchases are not uniform
across all jurisdictions”. There are countries like Italy
that offer a wide protection to the purchaser in good
faith at the expense of the owner, even in the case of
stolen goods (see art. 1153 c.c.)®, other legal systems
(e.g. France and Germany®) which limit protection to
goods whose possession has not been lost unintentio-
nally and others that do not provide any kind of pro-
tection. This is the case, for example, of the Portuguese
and English legal system, where, by virtue of the nemo
dat guod non habet rule, the dispossessed owner normally
prevails over the bona fide purchaser™.

The Convention adopts a compromise solution
providing (art. 3 par. 1) that «the possessor of a cul-
tural object which has been stolen shall return it»; on
the other hand, if he proves his due diligence at the
time of purchase, he shall be paid fair compensation:
«The possessor of a stolen cultural object required to
return it shall be entitled, at the time of its restitution,
to payment of fair and reasonable compensation pro-
vided that the possessor neither knew nor ought rea-
sonably to have known that the object was stolen and
can prove that it exercised due diligence when acquiring
the object» (art. 4 par. 1)’". Evidences of due diligence
are, as Article 4(4) makes clear, «all the circumstances
of the acquisition, including the character of the par-
ties, the price paid, whether the possessor consulted any
reasonably accessible register of stolen cultural objects,
and any other relevant information and documentation
which it could reasonably have obtained, and whether
the possessor consulted accessible agencies or took any
other step that a reasonable person would have taken in
the circumstancesy.

7 SIEHR, K. Vereinheitlichung des Mobiliarsachenrechts in Eu-
ropa, insbesondere im Hinblick auf Kulturgtter. Rabels Zeitschrift fiir
auslandisches und internationales Privatrecht, p. 454, 1995.

% See. MAGRI, G. Acquisto a non domino e beni culturali. Rz dir.
civ., p. 741, 2013 and MENGONL, L. G/i acquisti a non domino. Milan,
1994. p. 75 ff.

#  MENGONI, L. G/ acquisti a non domino. Milan, 1994. p. 75 ff.

% See VON BAR, C. Gemeineurgpiisches Sachenrecht. Munich, 2019.
V. 2. p. 450.

' See the so called Goldberg case (Autocephalous Greek-Orthodox
Church of Cyprus and the Republic of Cyprus vs. Goldberg and
Feldman Fine Arts Inc., 917 FE.2d 278, United States Court of Ap-
peals, 7th Cir. 1990, decisione del 24 ottobre 1990) commented by
BYRNE-SUTTON, Q. The Goldberg Case: A Confirmation of the
Difficulty in Acquiring Good Title to Valuable Stolen Cultural Ob-
jects. International Journal of Cultural Property, p. 151 ,1992, 1°; MIUR
WATT, O. La revendication internationale des biens culturels: a pro-
pos de la décision américaine Eglise Autocéphale. Rew. crit. droit int.
privé, p. 1,1992.

To determine the existence of rights 7z res in respect
of the goods covered by the restitution claim, reference
should be made to the /lx originis?, i.e. the law of the
State of origin of the cultural good, and not to the /x
rei sitae generally adopted as a connecting factor in pri-
vate international law>. The solution follows the one
already adopted by the 1991 Basel Resolution of the
Lnstitut de Droit International on the sale of artworks, whi-
ch had largely dealt with the problems arising from the
application of the general connecting factor of the /x
rei sitae also in the field of rights 7z rem relating to cultu-
ral property’. The reason why it was decided to use the
lexc originis instead of the Jex loci rei sitae is linked to the
difficulties in applying Article 7 of the 1970 UNESCO
Convention in the legal systems protecting the acquisi-
tion in good faith of movable property™.

It could be disputed that the reference to the /ex ors-
ginis might raise some coordination difficulties with the

law applicable to the contract under which the goods

36

were purchased after the unlawful exportation™ and

2 See SYMEONIDES, S. C. Choice of Law Rule for Conflicts
Involving Stolen Cultural Property. Vanderbilt Journal of Transnational
Law, p. 1177, 2005. p. 1183 where he proposes to determine the
applicable law through the following general rule: «Except as other-
wise provided by an applicable treaty or international or interstate
agreement, or statute, the rights of parties with regard to a corpo-
real thing of significant cultural value (hereinafter «thingy) are deter-
mined as specified below. A person who is considered the owner of
the thing under the law of the state in which the thing was situated
at the time of its removal to another state shall be entitled to the
protection of the law of the former state (state of origin), except
as specified below. The owner’s rights may not be subject to the less
protective law of a state other than the state of origin, (a) unless: (i)
the other state has a materially closer connection to the case than the
state of origin; and (ii) application of that law is necessary in order
to protect a party who dealt with the thing in good faith after its
removal to that state; and (b) until the owner knew or should have
known of facts that would enable a diligent owner to take effective
legal action to protect those rights».

¥ SALVADORI, M. Profili internazionalistici. In: I nuovi contratti
nella prassi civile e commerciale, a cura di Cendon. Turin: Beni culturali,
2003. v. VIL p. 411.

#*  SALVADORI, M. Profili internazionalistici. In: I nuovi contratti
nella prassi civile e commerciale, a cura di Cendon. Turin: Beni culturali,
2003. v. VIL p. 411.

% SALVADORI, M. Profili internazionalistici. In: I nuovi contratti
nella prassi civile e commerciale, a cura di Cendon. Turin: Beni culturali,
2003. v. VIL p. 411.

% See JAYME, E. Internationaler Kulturgiiterschutz: Lex originis
oder lex rei sitae. Tagung. Heidelberg, in IPrax, n. 10, p. 347, 1990.
and JAYME, E. Globalization in Art Law: Clash of Interests and
International Tendencies. Vanderbilt Journal of Transnational Iaw, p.
928, 2005. p. 937 where he observes: «There are, of course, situa-
tions where public interests are not involved or are less significant.
When an artwork is stolen and two persons claim ownership, the
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to which the /Jex loci rei sitae is applicable. It should be
noted, however, that this law cannot be taken into ac-
count because, if the purchase was made after the theft
or illicit export, it will be set aside and the purchaser is
entitled, if he acted with due diligence, only to claim for
fair compensation.

The claim for the restitution of the goods must be
submitted within three years from the time the claimant
discovered the place where the asset is located and has
identified its owner. The restitution cannot be claimed
after 50 years (which may be extended by the laws of
the individual States, ex. art. 3 par. 5”") from the date of
the theft (art. 3 par. 3%).

The limitation period for bringing an action does
not apply to the most important cultural goods belon-
ging to the cultural heritage of the member States, for
which there is no limitation period (Article 3(4))*. Gi-
ven the generality of the rule, both the member State
and the private individual materially dispossessed of the
property* are entitled to bring an action for restitution.

question arises as to whose private interests should prevail those of
the former owner or those of the innocent buyer. The answers of
the legal systems vary. These differences have generated special con-
flicts problems in international situations. In private international
law, the lex situs at the time of acquisition, and more recently, the
law of the /ex originis (the country of origin) have emerged as solu-
tions for choice of law. In the European Community, Article 12
of the directive 93/7/EEC concerning the restitution of cultural
property seems to favor the lex originis while, in general, the /fex rei
sitae prevailsy.

7 According to art. 3.5: «Notwithstanding the provisions of the
preceding paragraph, any Contracting State may declare that a claim
is subject to a time limitation of 75 years or such longer period as is
provided in its law. A claim made in another Contracting State for
restitution of a cultural object displaced from a monument, archaco-
logical site or public collection in a Contracting State making such a
declaration shall also be subject to that time limitation».

¥ According to att. 3.3 «Any claim for testitution shall be brought
within a period of three years from the time when the claimant
knew the location of the cultural object and the identity of its pos-
sessor, and in any case within a period of fifty years from the time
of the theft.

¥ Some States had suggested to exclude limitation periods for ac-
tions for restitution from the Convention. However, this opinion
was not successful and the only exception to the limitation period
is provided for in Article 3.4: «<However, a claim for restitution of a
cultural object forming an integral part of an identified monument
or archacological site, or belonging to a public collection, shall not
be subject to time limitations other than a period of three years
from the time when the claimant knew the location of the cultural
object and the identity of its possessom. See MAGRI, G. La circolazi-
one dei beni culturali nel diritto europeo: limiti e obblighi di restituzione.
Napoli, 2011. p. 38.

% According to the Rapport Explicatif of the Convention «La pet-
sonne du demandeur n’est pas ici spécifiée: on notera que I'action en

This is a relevant difference between the Convention
and the EU Directive, which allows only the Member
State to take legal action.

The second part of the Convention is devoted to the
regulation of illicitly exported cultural goods, i.c. the re-
gulation of those goods which have left the State of ori-
gin unlawfully or which, despite having left legitimately,
have not returned to the State of origin on time and in
the manner provided for. It is therefore necessary for all
the acceding States to adopt internal rules on the export
and protection of cultural goods. The right to apply for
the return of unlawfully exported goods, unlike in the
case of stolen goods, lies solely with the Member Sta-
tes (Article 5(1)). However, similarly to what happens
with stolen goods, if the goods have been purchased
by a third party in good faith, a fair compensation will
have to be paid to him and, also in this case, he will be
charged with the proof of having purchased with due
diligence.

The UNIDROIT Convention entered into force on
1% July 1998 and has been signed or has been ratified
by 48 States. These are mainly so-called “exporting”
States*. These are countries whose cultural heritage is
continually endangered by illicit trade and which, the-
refore, had, in general, already adopted quite advanced
legislation with regard to the protection and preserva-
tion of cultural property. The fact that the ‘importing’
countries - where trade in cultural goods is almost un-
restricted and which on several occasions have shown
their reluctance to protect this market - have not signed
or ratified the Convention is a sign that demonstrates its
effectiveness in protecting cultural heritage.

4 The relationship between Directive
93/7 and the UNIDROIT Convention

As has already been pointed out, when the UNI-
DROIT Convention was drafted, Directive 93/7 was
the model to look to and draw inspiration from, given

restitution — qui sera portée devant les tribunaux ou autres autorités
compétentes visées aux articles 8 et 16 —, peut étre intentée aussi
bien par une personne privée qui a été dépossédée de son bien a la
suite d’un vol, que par un Etat dans la méme situation... on pourrait
également envisager que I’Eitat se substitue 2 la personne privée qui
ne souhaite pas, ou ne peut pas, agir en revendication».

' See MAGRI, G. La circolazione dei beni culturali nel diritto eurgpeo:
limiti e obblighi di restituzione. Napoli, 2011. p. 38.

MAGRI, Geo. The impact of the UNESCO and UNIDROIT Conventions and the EU directives on the international art market: an analysis fifty years after the introduction of the obligation to return

~ stolen or illegally exported cultural goods. Revista de Direito Internacional, Brasilia, v. 17, n. 3, p. 60-74, 2020

(=)}



that it was only two years old and, at the same time,
the preparatory works on the Convention inspired the
drafting of the Directive. It is not surprising, therefore,
that there are many points in common between the two
texts*”. The potential overlap between the texts is noted
by the Convention itself, in Article 13, providing that
«this Convention does not affect any international ins-
trument by which any Contracting State is legally bound
and which contains provisions on matters governed by
this Convention, unless a contrary declaration is made
by the States bound by such instrument». Article 13(3)
is even more precise, according to it: «In their relations
with each other, Contracting States which are Members
of organisations of economic integration or regional
bodies may declare that they will apply the internal rules
of these organisations or bodies and will not therefo-
re apply as between these States the provisions of this
Convention the scope of application of which coinci-
des with that of those rules»®. Essentially, according to
the so-called “disconnection clause” contained in para-
graph 3, EU Member States, which are also members of
the Convention, will be allowed to apply the provisions
of the Directive which overlap with those of the Con-
vention; on matters not covered by the Directive they
will apply the rules provided in the Convention*. The

2 See the Rapport explicatif to the Convention (p. 483) «deux initia-
tives a caractere régional qui ont vu le jour durant les travaux de pré-
paration de la Convention d’Unidroit, qui ont été largement influen-
cées par ceux-ci et ont fourni en retour des références utiles dans les
termes des solutions de compromis retenues. Le Reglement CEE n.
3911/92 du Conseil des Communautés européennes du 9 décembre
1992 concernant Pexportation de biens culturels 5 et la Directive
93/7/CEE du Conseil du 15 mars 1993 relative a la restitution de
biens culturels ayant quitté illicitement le territoire d’un Frtat mem-
bre 6 (et leurs modifications successives) contiennent des mesures
de protection pour les patrimoines culturels des Etats membres de
I’'Union européenne apres 'achévement du Marché intérieur et la
suppression des controles aux frontieres intracommunautairesy.

¥ See J. WINTER, J. A. The application of the Unidroit Conven-
tion on Stolen or Illegally Exported cultural Objects in Relations
between Member States of the European Union. In: DE WAART,
Denters e Schrijver (ed.). Reflections on international law from the low conn-
tries: in honour of Paul de Waart. The Hague, 1998. p. 347.

# According to the Rapport explicatif (p. 557) «A la demande de
la délégation de I’Etat détenant alors la présidence du Conseil de
I’'Union européenne, une clause dite «de déconnexion» a été insé-
rée pour permettre aux Ftats membres d’organisations d’intégration
économique ou d’entités régionales de déclarer qu’ils appliquent les
regles internes de cette organisation ou entité au lieu de celles de la
Convention dont le champ d’application coincide avec celui de ces
regles. Si la proposition initiale visait le cas spécifique des obliga-
tions des Etats membres de 'Union européenne, qui étaient déja
liés entre cux par la Directive 93/7/CEE (applicable aussi entre les
Fitats de ’Accord sur I'Espace économique européen), elle a été vue

“disconnection clause” has only been invoked by seven
of the fourteen EU Member States that have signed the
Convention. The question therefore arises as to what
will happen if these States were called upon to choose
between the Directive (the problem also arises with re-
gard to Directive 2014/60) and the Convention.

The clause nevertheless made it possible to invoke
the rules of the Convention to fill any gaps in the Direc-
tive. For example, the UNIDROIT Convention could
have been used to request the return of goods not co-
vered by Directive 93/7 or to allow the exercise of ac-
tions which, under the Directive, were to be regarded as
time-barred®. With the adoption of the new Directive,
however, the application of the two rules, ratione temporis
and ratione materiae, has coincided, reducing the possibi-
lity of the Convention to fill the gaps in EU legislation.

Moreover, Article 15 of the directive itself (the same
provision is foreseen in art. 12 dir. 2014/60) states that
its application: «shall be without prejudice to any civil
or criminal proceedings that may be brought, under the
national laws of the Member States, by the requesting
Member State and/or the owner of a cultural object
that has been stolen». The rules of national law obviou-
sly include those provisions which implement the inter-
national agreements and therefore also the UNIDROIT
Convention®. It follows that under Article 15 (Article
12 of the new directive), in the absence of the adoption
of the “disconnection clause”, the Convention should
prevail over the Directive.

Although there are many similarities between the
Convention and the Directive, it is important to note
that there are also many differences, which can be tra-
ced back to two distinct profiles, one that is formal,
linked to the different nature of the two acts, the other
one that is of a content type’. As regards differences in

comme pertinente pour toute organisation d’intégration économ-
ique ou entité régionale qui serait déja concernée ou pourrait I’étre
en vertu d’accords qui seraient conclus a avenir. Au regard du sys-
teme de la Convention, les Ftats contractants qui seraient membres
d’organisations d’intégration économique ou d’entités régionales
sont libres de faire jouer individuellement la clause de déconnexion,
par une déclaration a cet effet. Une telle déclaration, a défaut de pré-
cision, pourra étre faite a tout moment et prendra effet conformé-
ment a Particle 15(3)».

# See MACCARI, A. L.; PIERGIGLI, V. (ed.). I/ Codice dei beni
culturali e del paesaggio tra teoria e prassi. Milan, 20006. p. 357.

¥ See MAGRI, G. La circolazione dei beni culturali nel diritto eurgpeo:
limiti e obblighi di restituzione. Napoli, 2011. p. 71,

7 See M. MARLETTA, M. La restitugione dei beni culturali, Normativa
comunitaria e Convenzione Unidroit. Padova, 1997. p. 203.
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content, it should be noted that the scope of the Con-
vention is broader than the scope of the Directive. The
Convention aims to regulate both the return of illegally
exported cultural goods and the return of stolen cultu-
ral goods. Furthermore, in the case of stolen goods, the
Convention also recognises to private individuals the
legitimacy to act to obtain restitution.

The Directive, on the other hand, and given the na-
ture of the act, could not be otherwise, governs only
the return of illegally exported cultural goods that is
required by EU member States. The Convention, on the
contrary, only obliges the States that have signed it. The
Directive is subject to the interpretation of the Court
of Justice, to which national courts may refer in case of
doubts of interpretation, whereas the Convention lacks
a body appointed to perform a nomophilactic function.
Finally, compliance with the Directive is guaranteed by
the effective system of control and sanctions provided
for in the Treaties, while the Convention does not pro-
vide for any system to monitor its application by part
of the contracting States and respect for it remains en-
trusted to the weakest guarantee mechanisms offered by
international law*.

Moving on to the comparative analysis of the two
texts, we can underline that the directive provides, unli-
ke the Convention, for effective cooperation duties for
the Member States which are required to return cultural
objects, which go well beyond the mere return of the
object and which concern the step preceding the exer-
cise of the action, going so far as to provide for the
“good offices” of the central authorities of the reques-
ted State, in relation to the owner, in order to facilitate
the return of the property to the requesting State.

The Convention is more rigorous in demanding that
the requesting State demonstrate to the requested Sta-
te which primary interests satisfy the restitution of the
property, providing for the requesting State to provide
evidence of the damage caused by its loss (see art. 5).

Another difference between the two texts can be
found in the time limit for bringing the action, which,
in the Directive 93/7, is one year and which, on several
occasions, has been said to be extended to the three
years limit provided for in the Convention in order to
allow States to carry out all the activity prior to bringing

®  MARLETTA, M. La restituzione dei beni culturali,
nitaria e Convenzione Unidroit. Padova, 1997. p. 205.

. .
lormativa conmn-

the action®. This difference has finally been removed by
art. 8 of Directive 2014/60, which increased the time
limit for bringing the action to three years.

The Convention’s rules are more complicated than
those laid down in the Directive with reference to the
possessor’s diligence requirement for the purpose of
paying fair compensation. The Directive merely provi-
des in Article 9 that the court having jurisdiction in the
State in which enforcement is sought shall give the pos-
sessor a fair compensation according to the circums-
tances of the case, provided that it is satisfied that the
possessor exercised due cate and attention in acquiring
the object.

The Directive left a certain discretion to the national
court in assessing the diligence of the holder. On the
contrary, the Convention, taking over the text of the
Directive proposal, requires, in general terms, that the
possessor must prove that he did not know or should
not reasonably have known the unlawful origin of the
goods. On this point, the Convention makes a distinc-
tion according to whether the goods are stolen or ille-
gally exported. In the first case, Article 4 provides that
the possessor is entitled to payment of compensation
when the goods are returned, provided that he pro-
ves both «neither knew nor ought reasonably to have
known that the object was stolen» and that he exercised
«due diligence when acquiring the object»; in the case of
illicitly exported goods, on the other hand, article 6 re-
quires the possessor to prove that he «neither knew nor
ought reasonably to have known at the time of acquisi-
tion that the object had been illegally exported». Article
6.3 of the Convention provides instead of compensa-
tion, and in agreement with the requesting State, the
possessor required to return the cultural object to that
State, may decide: to retain ownership of the object or
to transfer ownership (against payment or gratuitously)
to a person of its choice residing in the requesting Sta-
te who provides the necessary guarantee. The Directive
does not provide for such a choice for the possessor,

¥ The European Patliament, in its Resolution dated 12 June 2001,
and the Council, in its Resolution of 21 January 2002, noted that
the Directive was rather deficient with regard, in particular, to the
annual limitation period. They therefore considered it appropriate
to encourage the Member States and the European institutions to
promote alignment with the three-year limitation period laid down
in Article 5(5) of the Unidroit Convention. In the same direction,
the 2009 Commission Report. Currently, the limitation period pro-
vided for in Directive 2014/60 has been brought into line with that
set out in the Convention.
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nor does it address the issue of the attribution of ow-
nership of the returned goods (art. 12). It merely states
that the successful bringing of the action entails the re-
turn of the property to the territory of the requesting
State and that the latter will regulate the attribution of
ownership™.

The Directive is much more detailed than the Con-
vention in the Rules of Procedure of the proceedings,
providing, in Article 5, that it may be presented only if
the document initiating it is accompanied by a docu-
ment describing the object covered by the request and
stating that it is a cultural object and a declaration by
the competent authorities of the requesting Member
State that the cultural object has been unlawfully remo-
ved from its territory. The Convention does not go into
detail on this point, but merely provides, in Article 5(4),
that the requesting State is required to attach to the re-
quest «information of a factual or legal nature as may
assist the court or other competent authority of the Sta-
te addressed in determining whether the requirements
of paragraphs 1 to 3 have been met».

5 The influence of the 1995
Convention on Directive 2014/60/EU

Directive 93/7/EEC has shown little impact in
combating illegal trafficking in cultural goods and en-
suring their return®’. The European Union, with the
intention of adopting more efficient measures to com-
bat the illegal export of cultural goods, has begun to
reflect on possible solutions. The first option would
have been to ratify, by the EU, both the 1970 UNESCO
Convention and the 1995 UNIDROIT Convention; the
second option would have been to promote the rati-
fication of both Conventions in each Member State®.

N See MAGRI, G. La circolazgione dei beni culturali nel diritto eurgpeo:
limiti e obblighi di restituzione. Napoli, 2011. p. 74.

1 See SCHNEIDER, M. The 1995 UNIDROIT Convention: An
Indispensable Complement to the 1970 UNESCO Convention and
an Inspiration for the 2014/60/EU Directive. Santander Art and Cul-
ture Law Review, p. 160, 2/2016.

2 «A possible abrogation could be analyzed only in a context
where all Members States would become parties to the UNIDROIT
Convention. In such a context, benefits of the Council Directive
93/7/EEC for the return would be less than those offered by the
Convention». European Commission Staff Working Document,
Impact analysis Accompanying the document Proposal for a Regu-
lation of the European Parliament and of the Council establish-
ing the Copernicus Programme and repealing Regulation (EU) No.

These two options, however, proved to be difficult to
implement, given the opposition of some Member Sta-
tes. It was then preferred to revise the 1993 Directive,
taking into account many of the weaknesses that had
emerged over the years and attempting to introduce in
its text some rules to bring the reformed text closer to
the UNIDROIT Convention. It is therefore not surpri-
sing that Directive 2014/60/EU incorporates, almost
twenty years later, several features of the UNIDROIT
Convention™.

It could be noted that, while Directive 93/7 inspired
the UNIDROIT Convention, the latter then provided
the source of inspiration for reforming the initial mo-
del. In this context, the EU Directives and the UNI-
DROIT Convention are a good example of dialogue
between models in an attempt to achieve a common
result: the efficient protection of the cultural heritage
of individual States.

Directive 2014/60, compared with Directive 93/7,
has a wider scope, given that Article 2.1 defines “cultu-
ral object” any «object which is classified or defined by a
Member State, before or after its unlawful removal from
the territory of that Member State, as being among the
‘national treasures possessing artistic, historic or ar-
chaeological value’ under national legislation or admi-
nistrative procedures within the meaning of Article 36
TFEU». Contrary to the 1993 directive, the concept of
cultural property does not depend on whether the pro-
perty belongs to predetermined categories or to public
collections or inventories of ecclesiastical institutions.
In this way it is not bound to respect pre-determined li-
mits of age and/or value and can also include goods of
palacontological, ethnographic, numismatic or scientific
value which were not previously covered.

Hssentially, with the disappearance of the catalogue
of cultural objects listed in the Annex to Directive 93/7
and with the extension of protection duties to any ob-
ject defined as cultural by the individual State, the scope
of the Directive expands considerably, leaving it up to
the Member States to decide freely how they wish to
identify their cultural heritage, exactly as provided for in
the UNIDROIT Convention.

911/2010, SWD (2013) 189 final, p. 128

»  SCHNEIDER, M. The 1995 UNIDROIT Convention: An In-
dispensable Complement to the 1970 UNESCO Convention and an
Inspiration for the 2014/60/EU Directive. Santander Art and Culture
Law Review, p. 160, 2/2016.
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The time-limit for bringing an action for restitution
has been extended from Article 8(1) to three years (whe-
reas for Article 7 of Directive 93/7 it was one), starting
from the date on which the competent central authority
of the requesting Member State became aware of the
place where the object is located and the identity of its
owner or holder. The extension of the time limit for
bringing legal proceedings to obtain the return of the
property is modelled on the 1995 Unidroit Convention
(art. 3 and art. 5) and should facilitate the return and
discourage the unlawful removal of property constitu-
ting the cultural heritage of the Member States™.

In view of the growing illicit trade in cultural goods
and, therefore, the need for more effective measures to
combat it, there is an even greater need at European
level to impose a uniform level of diligence in transac-
tions involving cultural goods in order to deter reckless
purchases of goods of illicit origin. In this regard, the
system of fair compensation awarded to the posses-
sor of the goods following their return has undergone
major innovations compared with the previous system
provided for in Article 9 of Directive 93/7. In fact, un-
der Article 10 of Directive 2014/60, compensation may
be paid to the possessor, only if he proves his due dili-
gence at the time of purchase of the goods, by verifying
the existence of certain criteria expressly indicated, al-
beit not exhaustively, by Article 10(2). In particular, the
so-called “circumstances of the acquisition” must be
taken into consideration, such as the “documentation
on the object’s provenance”, the “authorisations for re-
moval required under the law of the requesting Member
State”, the “character of the parties”, the “price paid”,
“whether the possessor consulted any accessible regis-
ter of stolen cultural objects” and has assumed “any
relevant information which he could reasonably have
obtained”, or has engaged in “any other step which a
reasonable person would have taken in the circumstan-
ces” (art. 10.2). The proof of having made the purchase
with the necessary due diligence shall be borne by the
owner (art. 10, paragraph 1). An innovative approach
emerges from the European legislation, which, on the
one hand, wanted to standardize the interpretation of
the notion of due diligence, providing guidance to the
courts in the concrete assessment of the concept, and

*  SCHNEIDER, M. The 1995 UNIDROIT Convention: An In-
dispensable Complement to the 1970 UNESCO Convention and an
Inspiration for the 2014/60/EU Directive. Santander Art and Culture
Law Review, p. 160, 2/2016.

on the other hand, again with harmonizing intent, has
removed the burden of proof from the discipline of
the Jex fors, and therefore from the different approaches
between civil and common law systems, in order to at-
tribute it generally to the possessor.

On the concept of “due diligence and attention”
and on the inversion of the burden of proof, which
is placed on the possessor, the Directive takes over, al-
most literally (it only adds the words «authorisations
for removal required under the law of the requesting
Member State») Article 4.4 of the UNIDROIT Con-
vention®. Consequently, it has been pointed out that
«the 1995 UNIDROIT Convention actually ends up
appearing more “indulgent” in its treatment of acquisi-
tions of illicitly exported cultural objects than the recast
of the Directive 2014/60/EU»>.

6 Conclusion

The UNESCO and UNIDROIT Conventions as
well as Directive 2014/60 contribute to a certain extent

» To make a comparison, Article 10(1) and (2) of Directive
2014/60/EU reads as follows: «(1) Where return of the object is
ordered, the competent court in the requested Member State shall
award the possessor fair compensation according to the circum-
stances of the case, provided that the possessor demonstrates that
he exercised due care and attention in acquiring the object. (2) In
determining whether the possessor exercised due care and attention,
consideration shall be given to all the circumstances of the acquisi-
tion, in particular the documentation on the object’s provenance,
the authorisations for removal required under the law of the re-
questing Member State, the character of the parties, the price paid,
whether the possessor consulted any accessible register of stolen
cultural objects and any relevant information which he could rea-
sonably have obtained, or took any other step which a reasonable
person would have taken in the circumstances». Art. 4 (1) and (4)
provides «The possessor of a stolen cultural object required to re-
turn it shall be entitled, at the time of its restitution, to payment of
fair and reasonable compensation provided that the possessor nei-
ther knew nor ought reasonably to have known that the object was
stolen and can prove that it exercised due diligence when acquiring
the object. (4) In determining whether the possessor exercised due
diligence, regard shall be had to all the circumstances of the acquisi-
tion, including the character of the parties, the price paid, whether
the possessor consulted any reasonably accessible register of stolen
cultural objects, and any other relevant information and documenta-
tion which it could reasonably have obtained, and whether the pos-
sessor consulted accessible agencies or took any other step that a
reasonable person would have taken in the circumstances».

* So SCHNEIDER, M. The 1995 UNIDROIT Convention: An
Indispensable Complement to the 1970 UNESCO Convention and
an Inspiration for the 2014/60/EU Ditective. Santander Art and Cul-
ture Law Review, p. 161, 2/2016.
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to creating common and minimum legal standards for
the return of cultural objects with a view to making the
market more transparent. The three legal instruments
are closely linked, as their history shows, and have at-
tempted to ensure, albeit at different levels, a common
principle: the obligation to protect the cultural heritage
of individual states and to return stolen or illegally ex-
ported cultural goods.

If we analyse these provisions in the light of their
practical results, the achievements do not seem exciting:
the UNESCO Convention has been signed by many
countries, but its provisions are extremely vague and
they make the return of cultural property difficult to
implement. The UNIDROIT Convention, on the other
hand, contains more detailed provisions on return and
restitution actions; this aspect has proved to be its grea-
test weakness, since it has led many importing states not
to sign the Convention. The directive is certainly the
most effective legal instrument, but it is also scarcely
used in practice. The question that must therefore be
asked is: does the lack of use of these legal instruments
also means the non-return of illegally exported cultural
goods or are they in any case returned to their States
of origin? In contrast to what happened in the past, it
seems to me that the answer at international level is to
regard the theft and illicit circulation of cultural goods
as a plague to be fought and eradicated. Even in the
absence of specific international obligations, the return
of stolen or illicitly exported cultural goods is becoming
an increasingly widespread practice.

In Italy among the many works that have returned
thanks to diplomatic agreements, we can remember the
Euphronios Krater (conserved in the United States)
and the “Vase of Flowers” by Jan van Huysum (brought
to Germany during the Second World War).

Particularly significant is the case of the Euphronios
Krater which was exhibited at the Metropolitan Mu-
seum in New York and which had been purchased by
a dealer who had received it from Italian grave robbers.
The fact that a famous museum refuses to keep in its
collection an object of illicit provenance and agrees to
return it, even in the absence of mandatory legal obli-
gations, shows how the principles that the UNESCO
and UNIDROIT Conventions have introduced are now
well established and proves that these provisions, even
if not concretely applied, have contributed to a radical
change of perspective in mentality. If once museums

were competing for the most valuable objects, often ac-
cepting even objects of dubious or cleatly illicit prove-
nance, today they are much more careful in verifying the
legitimacy of the provenance and are inclined to return
what was stolen in the past, considering their behaviour
as a form of contribution to the conservation of the
cultural heritage of other countries and, indirectly, of
the whole of humanity.

Another demonstration of a change of mentality
in the art market and in the management of museums,
which attests to the spreading of the principle that the
illicit circulation of cultural goods must be contrasted,
is shown by the increasing diffusion of soft law texts
and codes of conduct. These rules, which are directly
derived from traders and museums, impose stronger
control over the licit origin of cultural goods. In this
sense, we can recall both the ICOM’s code of ethics and
the initiative, created in Switzerland, to encourage the
creation of rules that guarantee a responsible art market
(RAM Initiative).

The rules on the return of cultural property also
have an impact on private law. The legal literature has
begun to reflect on whether the restitution duties affect
the applicability of the rules on bona fide purchase con-
tained in many codifications of civil law countries. This
reflection has been particularly developed in Italy, whe-
re Article 1153 of the Civil Code provides for a par-
ticularly broad protection of bona fide purchasers that
includes even stolen goods. The legal literature’’, on the
basis of the UNESCO and UNIDROIT Conventions,
as well as the provisions of EU law, has begun to won-
der whether, with reference to cultural goods, such pro-
tection of the purchaser is still desirable and compatible
with the obligations imposed on Italy as a Contracting
State of the two Conventions and a member of the EU.
It is reasonable to assume that such perplexities are also
echoed in Italian jurisprudence, which should be parti-
cularly rigorous in applying article 1153 of the Italian
Civil Code to cultural goods.

If we have to draw a conclusion from the Unesco
and Unidroit Conventions and from Directive 2014/60,
it seems to me that we should not look at the number of
cases in which these rules have been applied, but rather
at the impact that these rules have had on the mindset

7 See MAGRI, G. Acquisto a non domino e beni culturali. Rin
dir. civ., p. 741, 2013. and SACCO, R.; CATERINA, R. I/ possesso.
Milan, 2014.
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of legal practitioners and on the art market. One might
question whether, in this case, the legislation was a fo-
rerunner or an epigone of a change of perspective. 1
believe that the conventions (especially the UNESCO
Convention) have anticipated a change in mentality,
helping to formalise it. The presence of precise legal
rules, although little used, has undoubtedly facilitated
and influenced a more responsible approach to cultural
heritage. Fifty years after the adoption of the UNESCO
Convention and twenty-five years after the UNIDROIT
Convention, we can therefore say that the duty to return
stolen or illicitly exported cultural goods to their State
of origin has become widespread at global level and has
even been accepted by countries that are not parties to
these conventions or to situations not covered by their
scope of application.
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Resumo

O artigo tem como objetivo apresentar trés dos principais temas em de-
bate na Unesco em relacio a Convencao sobre a Protecao e Promocao da
Diversidade das Expressdes Culturais de 2005. Trata-se das agendas de a)
participacio das organizacGes da sociedade civil; b) tratamento preferencial
aos profissionais, bens e servigos culturais dos paises em desenvolvimento e;
¢) adequacio e ampliacdo dos instrumentos da Convengio para o ambiente
digital. O artigo apresenta o desenvolvimento das discussdes de cada uma
dessas agendas no campo normativo da Unesco, bem como demonstra os
principais pontos criticos que tais questoes envolvem. A participagdo das or-
ganizag¢bes da sociedade civil, uma das diretrizes que orientam a Convengio
de 2005, ¢ proposta como eixo transversal dessa andlise, considerando-se
que os desenvolvimentos empiricos relacionados a essa temdtica interferem
nas evolugdes das outras agendas analisadas neste artigo.

Palavras-chave: Diversidade cultural. Unesco. Patticipagio social. Trata-
mento preferencial. Ambiente digital.

Abstract

The article aims to present three of the main topics under discussion at Une-
sco within the scope of the 2005 Convention on the Protection and Pro-
motion of the Diversity of Cultural Expressions. These are the agendas for
a) the participation of civil society organizations; b) preferential treatment
for cultural professionals, goods and services in developing countries and;
¢) adequacy and expansion of the Convention’s instruments for the digital
environment. The article presents the development of the discussions of
each of these agendas in the normative field of Unesco, as well as demon-
strating the main critical points that such issues involve. The participation



of civil society organizations, one of the guidelines that
guide the 2005 Convention, is proposed as a transversal
axis of this analysis, considering that the empirical deve-
lopments related to this theme interfere in the evolution
of the other agendas analyzed here.

Keywords: cultural diversity; Unesco; social participa-
tion; preferential treatment; digital environment

1 Introducao: a Convencao sobre a
Protecao e Promocao da Diversidade
das Expressoes Culturais da Unesco

Este artigo discute trés agendas tematicas que tém
se mostrado centrais para as esferas de discussio e de-
cisaio da Convencido sobre a Protecio e Promocio da
Diversidade das Expressoes Culturais da Unesco na ul-
tima década, valendo-se de analise documental, entre-
vistas e observagdo participativa dos autores em sessio
de um de seus 6rgaos gestores (a 13* sessdo do Comité
Intergovernamental da Convencdo sobre a Protecdo e
Promocdo da Diversidade das Expressoes Culturais,
ocorrida em Paris em fevereiro de 2020"). A Convengio,
implementada em 2005, consiste num dos principais
instrumentos normativos que orientam as agendas de
politicas culturais do mundo, prevendo, em seus artigos,
conceitos e diretrizes de agao que partem de uma nogao
ampliada de cultura (ndo restrita somente as expressoes
artisticas) e da diversidade de expressoes culturais como
um ativo central para os processos de desenvolvimento
cultural, social e economico.

Analisamos, neste artigo, a evolucdo de trés agen-
das especificas que ganharam centralidade no ambito da

! A participagdo dos autores na 13 sessio do Comité Intergover-

namental deu-se por conta de um convite da Unesco para apresen-
tagdo, no painel Create 2030, dos resultados do Projeto Fortalecendo
Redes Culturais, que os mesmos desenvolveram, no ambito do Cen-
tro Brasileiro de Analise e Planejamento (Cebrap, Sao Paulo) e que
foi financiado pelo Fundo Internacional da Diversidade Cultural.
As especialistas entrevistadas para esta pesquisa sao: Giselle Dupin
(pesquisadora do Observatério da Diversidade Cultural, integrante
do banco de especialistas da UNESCO para a Convengio sobre
a Protecao e Promogao da Diversidade das Expressoes Culturais
e servidora do Ministério da Cultura desde 2006), Nathalie Guay
(coordenadora geral da Coalizdo para a Diversidade de Expressoes
culturais do Canada e da Federacio Internacional de Coalizdes para
a Diversidade Cultural — FICDC) e Cornelia Diimcke (fundadora
e diretora do Culture Concepts, instituto independente de pesquisa e
consultoria em cultura sediado em Berlim e integrante do quadro de
especialistas em politicas culturais da Unesco).

Convengao na ultima década: a participacio da socieda-
de civil e os mecanismos para viabiliza-la; o tratamento
preferencial a profissionais da cultura e bens e servigos
culturais de paises em desenvolvimento e; a adequagao
e ampliacio dos instrumentos da Convencao para o
ambiente digital. Apesar de cada uma dessas agendas
ter sua especificidade e trajetéria de desenvolvimento, a
analise proposta aborda a primeira dessas questoes — a
participagao da sociedade civil — como espécie de eixo
transversal, uma vez que os desenvolvimentos empiri-
cos relacionados a esse assunto direcionam as evolucoes
das outras agendas. Isso ocorre, em parte, de maneira
prevista e relativamente controlada, posto que a pro-
pria Unesco define a participagdo social como uma das
diretrizes que orientam a Conveng¢ao, mas, em parte,
também num processo sujeito a discricionariedades e
a alguma imprevisibilidade, uma vez que os resultados
da participa¢ao tendem a variar bastante em funcio dos
tipos de atores sociais que se engajam mais ativamente
as instancias de debate e decisao.

A criacio de instrumentos politico-juridicos para
tratar a diversidade cultural em ambito internacional foi
motivada, de forma mais geral, pelo fenémeno que re-
conhecemos como globalizagio e, em grande medida,
por questoes comerciais envolvendo trocas culturais de-
correntes desse processo. A intensificagao nos fluxos de
bens e pessoas ocorrida nas dltimas décadas do século
XX deram mais visibilidade ao debate sobre as especi-
ficidades do comércio internacional de bens e servicos
culturais. A expansdo dos processos migratorios e o de-
senvolvimento das tecnologias de informacao e comu-
nica¢io provocaram profundas mudangas na circulaciao
de bens e servicos culturais, relativizando a relacio en-
tre identidade cultural e territorio e desencadeando uma
série de debates acerca, primeiramente, do risco de um
eventual processo de homogeneizacio cultural ou, de
forma mais realista, de inimeros processos de hibridi-

zagdo cultural®.

Para além de suas reverberacbes no debate sobre
identidades, esse processo teve implicacbes no ambito
do comércio internacional. Alguns pafses passaram a
buscar um tratamento diferenciado para os bens cul-
turais nas negocia¢cdes comerciais no ambito da Orga-

? MATTELART, Armand. Diversidade cultural e mundializagio. Trad.
Marcos Marcionilo. Sio Paulo: Paribola, 2005; BURKE, Peter. Hi-
bridismo Cultnral. Sao Leopoldo: Unisinos, 2003; CANCLINI, Nés-
tor Garcia. Culturas Hibridas: estratégias para entrar e sair da moder-
nidade. Sao Paulo: Edusp, 1998.
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nizacdo Mundial do Comércio (OMC), reivindicando
uma exce¢ao ao principio geral do livre mercado nas
transagoes comerciais que envolvessem as producoes
culturais — pelo fato de serem fruto de expressdes hu-
manas criativas, portadoras de identidades e significa-
dos’. Mas, como aponta Hanania*, o General Agreement
on Trade in Services (Gats), acordo da OMC sobre co-
mércio de servicos, ndo previa exclusio para nenhum
setor especifico, por isso ndo prosperaram as tentativas
de instituir uma politica da exce¢do cultural na OMC.
Nas tratativas internacionais do final da década de 1990,
a Unido Europeia substituiu a ideia de exce¢ao cultural
pelo discurso de prote¢ao a diversidade cultural: muitos
paises recorreram a mecanismos de prote¢do e fomento
de expressoes culturais locais amparados por essa dire-
triz, visando impedir que estas fossem ameagadas por
formas mais hegemonicas e com potencial de difusiao
massivo. Como exemplo, tem-se as cotas de tela para
a exibi¢lo de conteido audiovisual nacional, estabele-
cidas, principalmente, na Franca como estratégia para
equilibrar a relagdo de concorréncia com outras produ-
¢des que possuiam maior potencial de penetracio nos
mercados (sobretudo produzidas nos Estados Unidos).
Nesse contexto a discussio foi levada a Unesco no final

da década de 1990°.

Giselle Dupin®, uma das especialistas entrevistadas
para este artigo, justifica a emergéncia dessa agenda pela
percepgao de que as interacOes e trocas envolvendo
bens e servicos culturais tendem a acontecer de manei-
ra profundamente desigual, com um fluxo que ocorre
predominantemente dos pafses economicamente mais
desenvolvidos para os paises em desenvolvimento —
ainda que a circulacdo de bens e servigos culturais e
o intercambio cultural resultantes dos processos da
globalizacdo nao representem um problema em si, “ja
que a cultura, assim como a identidade, é construida na
interacio””’.

> OLIVEIRA, Danilo Juniot de. Direitos culturais e politicas priblicas:
os marcos normativos do Sistema Nacional de Cultura (Tese). Facul-
dade de Direito. Universidade de Sao Paulo. Sao Paulo, 2015.

*  HANANIA, Lilian Richeti. O impacto da convengio da Unesco sobre o
debate “coméreio e cultnra”. In: BARROS, José Marcio; KAUARK, Gi-
uliana (orgs.). Diversidade cultural e desigualdade de trocas: participagio,
comércio e comunica¢io. Sio Paulo: Observatério da Diversidade
Cultural; PUC Minas, 2011.

> DUPIN, Giselle. Para entender a Convencao. Revista Observatirio
Itasi Cultnral, Sio Paulo, n. 8, abr./jul. 2009.

¢ DUPIN, Giselle. Para entender a Convencao. Revista Observatirio
Itasi Cultural, Sio Paulo, n. 8, abr./jul. 2009. p. 13.

” DUPIN, Giselle. Para entender a Convencao. Revista Observatirio

A Declara¢io Universal sobre a Diversidade Cul-
tural, aprovada na 31* reunido da conferéncia geral da
Unesco (2001), tornou-se importante marco internacio-
nal ao direcionar uma mudanc¢a hermenéutica acerca da
ideia de diversidade cultural, que passou a ser conside-
rada um fator preponderante de desenvolvimento so-
cioeconomico. No entanto, de acordo com José Marcio
Barros® “a despeito de sua importincia e forca moral,
a Declaracao foi considerada pela grande maioria dos
Estados membros uma resposta insuficiente para as
ameacas que a atualidade apresenta para a diversidade
cultural”. A Declara¢io Universal sobre a Diversidade
Cultural adotou uma concep¢ao de cultura ampliada,
definida como o “[...] conjunto dos tracos distintivos
espirituais e materiais, intelectuais e afetivos que carac-
terizam uma sociedade ou um grupo social”. A Con-
vencido sobtre a Protecio e Promociao da Diversidade
das Expressoes Culturais, aprovada na 33* Conferéncia
Geral da Unesco, ja em 2005, representou uma aborda-
gem mais consistente ao tema, 2 medida que estabelecia
obrigacdes entre as Partes’.

A Convengao, que busca reconhecer a diversida-
de cultural como um patrimonio da humanidade a ser
valorizado e cultivado em beneficio de todos, trata da
complementaridade dos aspectos economicos e cultu-
rais do desenvolvimento, sendo, assim, um instrumento
de contraponto a liberalizacio desregrada do comércio
internacional de bens e servicos culturais. Entendendo
essas produgdes em sua dupla natureza, economica e
cultural, pressupde que, para além do valor comercial,
elas carregam significados e identidades. Assim, a Con-
vencao busca proteger e promover a diversidade das
expressoes culturais e equilibrar o livre fluxo de ideias e

Itaii Cultural, Sio Paulo, n. 8, abr./jul. 2009. p. 13.

8 BARROS, José¢ Mircio. Observatério da diversidade cultural:
uma proposta de multiterritorializacao. In: CALABRE, Lia (org,).
Politicas culturais: didlogos e tendéncias. Rio de Janeiro: Edi¢oes Casa
de Rui Barbosa, 2010. p. 210.

’ Vale lembrar o papel determinante exercido pelo Brasil na
aprovaciao do documento, sobretudo por meio da defesa da Con-
vengio realizada pelo ex-ministro da Cultura, Gilberto Gil que in-
fluenciou positivamente todo o processo de construcio e aprovagio
da Convengao. (MIGUEZ, Paulo. Algumas notas sobre comércio
internacional de bens e servicos culturais. Iz: BARROS, José Matcio;
KAUARK, Giuliana (orgs.). Diversidade cultural e designaldade de trocas:
participagio, comércio e comunicacio. Sao Paulo: Observatério da
Diversidade Cultural; PUC Minas, 2011; DUPIN, Giselle. O gov-
erno brasileiro e a diversidade cultural. In: BARROS, José Marcio
(org.). Diversidade Cultural: da protecao a promogao. Belo Horizonte:
Auténtica, 2008; DUPIN, Giselle. Entrevista concedida em 17 de
junho de 2020).
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obras de modo apropriado por meio dos principios da
abertura e do equilibrio™.

Outro principio da Convengao — e da propria con-
cepgao de Estado moderno — constitui a afirmacio da
soberania dos Estados para adotarem suas proprias
politicas destinadas a diversidade cultural em seus ter-
ritérios. Dentre os objetivos apresentados no artigo 1°,
destaca-se a criagdo de condi¢des para que as culturas
possam florescer e interagir livremente, de modo mu-
tuamente benéfico, impedindo o aniquilamento de cul-
turas que ndo correspondam as condi¢Oes e pressupos-
tos dirigentes do mercado''.

Com a intencio de estabelecer mecanismos concre-
tos para proteger e promover a diversidade cultural, a
Convencao estabelece a Conferéncia das Partes (CP) e
o Comité Intergovernamental (CIG) como principais
instancias de governanca e gestdo, além do Secretariado
que funciona como 6rgao de apoio. A Conferéncia das
Partes é o 6rgao plenario e supremo da Convencio e ce-
lebra uma reunido ordindria a cada dois anos. Os com-
ponentes do Comité Intergovernamental sio eleitos pela
Conferéncia das Partes, dentre as Partes, as reunioes do
orgao sio anuais. Além disso, a Convengdo criou um
mecanismo de financiamento a projetos, o Fundo In-
ternacional para a Diversidade Cultural (FIDC), focado
especialmente no financiamento de projetos de pafses
em desenvolvimento'.

2 A participagao social no ambito da
Convencao de 2005

A participacdao das organizacGes da sociedade civil
(OSCs) que atuam internacional ou regionalmente é um
importante elemento de legitimacdo e controle social
para a construcdo dos instrumentos internacionais de
protecdo aos direitos humanos. E, nas questoes atinen-
tes aos direitos humanos culturais, em especial a prote-
¢do e promocio da diversidade cultural, ndo ¢é diferen-

1" 'UNESCO. Convention on the Protection and Promotion of the Diversity
of Cultural Expressions, 20 October 2005, 33rd session of the General
Conference. Paris: UNESCO, 2005.

"' OLIVEIRA, Danilo Janior de. Direitos culturais e politicas piiblicas:

te!®. Na verdade, como cultura e diversidade envolvem
tematicas relacionadas aos sentidos, significados, identi-
dades, pode-se dizer que os mecanismos de participagao
social para a constru¢dao e implementacao dos instru-
mentos internacionais é, ainda, mais fundante.

A Convencido de 2005 ecoa o principio da partici-
pacdo social por meio de diversos artigos e diretrizes
operacionais, mais notada e diretamente no seu artigo
11, que reconhece a importancia da sociedade civil para
a concretizagdo dos seus objetivos. A partir dessa dire-
triz, a Unesco busca assegurar essa participa¢do em suas
esferas de decisdo e governanca que sio a Conferéncia
das Partes e o Comité Intergovernamental. Segundo a
Unesco', a sociedade civil, por meio de organizacoes
atuantes em diversas agendas da cultura, participou da
reda¢ido da Convencio. Essas organizacoes defendiam
a criagdo de um instrumento juridico internacional para
promover a diversidade cultural e um tratamento espe-
cifico aos bens e servigos culturais e a setores especifi-
cos das cadeias de producio cultural.

Em sua segunda reunido, no ano de 2009, a Confe-
réncia das Partes aprovou um conjunto de orientagdes
praticas que detalharam o papel e a participagao da so-
ciedade civil organizada, prevendo dois ambitos de atua-
c¢do: a) contribui¢ao na implementacio dos dispositivos
previstos na Convengdo e; b) contribui¢io nos traba-
lhos dos 6rgaos dirigentes da Convencao. A contribui-
¢do da sociedade civil, relativa a aplicacdo da Convenc¢ao
deve se dar, por exemplo, no apoio das organizacoes
aos Estados para a formulagdo e implementacdo das
politicas culturais que promovam a diversidade cultural
e, também, em relacdo a participacdo na produgio dos
informes periédicos que as Partes apresentam a Unes-
co, trazendo, assim, mais transparéncia a0 processo. E
recomendado que as Partes estimulem a sociedade civil
a participar da aplicacio da Convencao, facilitando o
acesso a informacao e fortalecendo as suas capacidades
nos temas envolvidos. Também ¢é fundamental a contri-
buicio da sociedade civil para a

[..] promogdo de expressbes culturais especificas,
dando oportunidade de se expressar a grupos como
as mulheres, as pessoas pertencentes a minotrias

e aos povos indigenas, para que na formulagio
das politicas culturais sejam levadas em conta as

os marcos normativos do Sistema Nacional de Cultura. (Tese). Faculdade de
Direito. Universidade de Sao Paulo, Sio Paulo, 2015.
2 OLIVEIRA, Danilo Junior de. Direitos culturais e politicas priblicas:
os marcos normativos do Sistema Nacional de Cultura. (Tese). Faculdade de
Direito. Universidade de Sao Paulo, Sio Paulo, 2015.

3 A Declaracio do México (1982), por exemplo, estimulou a pat-

ticipacdo social nos processos de tomada de decisao sobre a vida
cultural da comunidade.

" UNESCO. Re|Shaping Cultural. Policies. Advancing. Creativity for.
Development. Paris: UNESCO, 2018. p. 20.
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condigdes ¢ necessidades particulares de todos'.
(Traducio dos autores).

A respeito do papel da sociedade civil nos trabalhos
dos 6rgaos dirigentes da Convengao, a Unesco prevé que
as organizacOes da sociedade civil participem tanto das
sessOes da Conferéncia das Partes quanto das sessoes
do Comité Intergovernamental. As OSCs que atuam
em areas cobertas pela Convengao podem, inclusive, ser
convidadas a solicitar credenciamento permanente as
sessOes dos 6rgaos dirigentes. A Convengao, por meio
das diretrizes operacionais regulamentares dos seus Or-
gaos, trata dos requisitos e condi¢des de possibilidade
para a participagao das OSCs nas sessoes. Sobre essa
questdao, uma das decisdes da 14 reuniao do Comité,
realizada em 2021, solicitou a Secretaria que, dentro das
normas previstas, facilitasse o processo de admissao das
organizagoes da sociedade civil para participar das suas
reunides estatutarias e, a0 mesmo tempo, incentivou as
OSCs a atender os critérios de admissdo previstos nas
diretrizes operacionais sobre o “Papel e Participacao da
Sociedade Civil™*®.

Para fins dos instrumentos que regem a questiao da
diversidade cultural no ambito da Unesco, de acordo
com o artigo 7.4 das Regras de Procedimento do Comi-
té Intergovernamental, podem ser reconhecidas como
partes interessadas: organiza¢des nao governamentais,
organiza¢des sem fins lucrativos, profissionais do setor
cultural e de setores associados e, ainda, os grupos que
apoiam o trabalho de artistas e comunidades culturais
atuantes nos temas previstos pela Convencao.

Nesse ponto ¢ necessario notar que, quando se fala
em participacdo social no ambito de instrumentos in-
ternacionais e de seus Orgaos decisorios, nao se trata
de uma participacdo popular direta, mas da possibili-
dade de que organizacGes formais da sociedade civil,
que atuem em 4reas de cobertura de um determinado
tratado, possam se fazer representar. Como pontua
Michele Balbino, ao tratar da participagdao social para
a construcao do direito ambiental global, a participa-
¢do social ¢ considerada género que comporta varias
espécies, tais como participagdo popular, participagiao

5 United Nations Educational, Scientific and Cultural Organiza-
tion (UNESCO). Textos fundamentales de la Convencion de 2005 sobre
la proteccion y promocion de la diversidad de las expresiones culturales. Paris:
UNESCO, 2019. p. 49.

¢ UNESCO. DCE/21/141GC/15 VER. 141GC. Decisions. In:
FOURTEENTH Session of the Intergovernmental Committee.
Fev. 2021.

da sociedade civil organizada (ONG’s, grupos formali-
zados) e participagio dos demais stakeholders'”. O que
se pode problematizar no caso da Convengio sio os
limites da participagao social na tematica da diversidade
cultural, considerando-se a espontaneidade e a informa-
lidade caracteristicas de muitas expressOes culturais nao

institucionalizadas.

Se o reconhecimento da participagao da sociedade
civil enquanto valor democratico no ambito da Con-
vencao ¢é inconteste, o que poderia ser problematiza-
do, na atual fase de desenvolvimento desses mecanis-
mos — que estdo em processo de aprimoramento — ,
¢ a forma como se configura a participa¢ao na pratica
e quais os seus desdobramentos. Considerando-se essa
questdo, valeria aprofundar uma investigacdo empirica
longitudinal sobre quais organiza¢oes da sociedade ci-
vil tém conseguido participar sistematicamente e fazer
representar suas percepcdes e demandas juntamente as
instancias decisorias da Convenc¢ao, bem como sobre
como a diversidade cultural estd representada de fato
no ambito dessa participagio. Outra necessidade seria
a de acompanhar as maneiras pelas quais se operacio-
naliza, na pratica, a participagdo social — entendendo,
por exemplo, em que situacGes cabe a sociedade civil
somente validar ou reagir a agendas pautadas pelos 61-
gios diretores e pelas Partes da Convencao ou quando
efetivamente pode propor pautas e encaminhamentos.

Hssa discussao sobre o papel mais especifico da so-
ciedade civil e os mecanismos para viabilizar sua par-
ticipacdo tetia comecado jia em 2007'%. Para Cornelia
Dumcke (fundadora da instituicio alema Cw/ture Con-
cepts e integrante do quadro de especialistas em politicas
culturais da Unesco), em entrevista concedida, as pos-
sibilidades de intervenciao da sociedade civil foram se
aprimorando durante os 15 anos da Convencao, embora
as OSCs ainda participem muito mais a partir de um
lugar de observadores, com mais espago para reagir as
decisoes do Secretariado e da mesa diretora do que para
de fato propor pautas. Ela historiciza trés niveis de in-
tervencao que foram sendo conquistados: num primei-
ro momento, os representantes das OSCs, presentes no

7 BALBINO, Michelle Lucas Cardoso. A participagio social na
construcio do direito ambiental global. Revista de Direito Internacional,
Brasilia, v. 14, n. 3, dez. 2017. p. 83.

8 United Nations Educational, Scientific and Cultural Organiza-
tion (UNESCO). Textos fundamentales de la Convencion de 2005 sobre
la proteccion_y promocion de la diversidad de las expresiones culturales. Paris:

UNESCO, 2019.
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audit6rio como observadores, podiam “levantar a mao
e fazer comentirios individuais” (Dimcke em entrevis-
ta concedida); depois, passaram a ter um espago, dentro
da propria estrutura dos encontros para discutirem de
forma mais organizada e prepararem suas intervencoes,
buscando levar ao plenario rea¢oes e demandas ja mais
alinhadas e negociadas entre si — considerando que ha
uma diversidade muito grande de objetivos e trajetorias
entre as proprias OSC. Essa articulacdo teria desenca-
deado a implementacdo dos Foruns da sociedade civil,
que comegam a acontecer a partir de 2017. Num ter-
ceiro momento, com os Foruns ja sistematizados, as
OSC passaram também a poder apresentar reports ou
documentos esctitos sistematizando suas percepcdes e
questdes. Nathalie Guay (coordenadora geral da Federa-
¢do Internacional de Coalizoes para a Diversidade Cul-
tural — FICDC), em entrevista concedida, no mesmo
sentido, comenta que, apesar de a demanda por mais
participagao e interlocugao com as esferas de governan-
ca da Convencio tenha partido da sociedade civil, os
primeiros encontros eram muito mais “puxados” pela
Unesco e tinham uma dindmica de consulta, em que a
instituicdo apresentava as ideias e as organizacOes da
sociedade civil somente reagiam. Para as entrevistadas,
0s mecanismos que permitem ao Secretariado e a mesa
diretora incorporarem essas discussoes de maneira mais
direta nas agendas, no entanto, ainda estdo sendo apri-
morados.

Vale lembrar que, desde os anos 1980, a Unesco con-
duziu uma ampliacio — e, de algum modo, uma demo-
cratizacdo — da concepgdo de cultura para além das lin-
guagens artisticas. Isso teve impactos nos instrumentos
normativos do organismo internacional e influenciou
recomendacdes realizadas as Partes da Convencao, no
sentido de ampliacio da abrangéncia de suas politicas
culturais. Com o advento da Declaracao Universal sobre
a Diversidade Cultural”, esse movimento ficou, ainda,
mais evidente, a julgar pela ampla concepcio de cultura
adotada por ela (ndo restrita as expressoes artisticas).
Sabe-se, no entanto, que a Convengao de 2005 nio trata
de todos os aspectos da diversidade cultural envolvidos
na Declaracio de 2001%, estando mais centrada nas ex-

" UNESCO. Universal Declaration on Cultural Diversity, 2 november,
31td session of the General Conference. Paris: UNESCO, 2001.

% “A Convengio para a Protegio e a Promocio da Diversidade das
Expressoes Culturais ndo cobre todos os aspectos da diversidade
cultural mencionados pela Declaracio Universal UNESCO para a
Diversidade Cultural. Ela lida com campos tematicos especificos da

Declaragao, tais como os seus artigos 8 a 11.”

pressoes culturais organizadas em campos relativamen-
te especializados, que produzem bens e servicos cul-
turais passiveis de serem objetos de trocas comerciais.
Ainda assim, ¢ claramente perceptivel, no proprio texto
da Convencio, que ela segue a tradicio da Unesco em
compreender que as expressoes culturais ndo se restrin-
gem ao universo dos bens e servicos artisticos e podem
abranger outras dimensdes do campo simbélico, como
por exemplo modos e vida e sistemas de valores.

Interessa destacar a esse respeito que as organiza-
¢oes e associacOes mais institucionalizadas, incluindo
algumas federacoes de produtores de linguagens artisti-
cas com atuagao bastante consolidada, parecem se fazer
representar com mais for¢a nos espagos participativos
institucionais relacionados a Convencio. Isso é uma
consequéncia nao s6 do escopo primeiro da Conven-
¢do (de articular uma cooperacio internacional para a
promocao de maior equilibrio nas trocas de bens cultu-
rais), mas também, em alguma medida, do fato de tais
OSCs terem trajetorias historicas e relagoes de poder
mais consolidadas, quando comparadas a organizagdes
como as que tratam de identidades ou de culturas co-
munitarias, por exemplo. O maior risco decorrente des-
sa constatacio ¢ de que as agendas relacionadas a Con-
vencao sejam excessivamente pautadas pelas demandas
do universo das linguagens artisticas — vale lembrar que
algumas delas contam com associagdes setoriais desde
a primeira metade do século XX — , ou de outras ex-
pressoes culturais produzidas em contextos de maior
especializacdo e institucionalizagdo, o que poderia re-
sultar numa sub-representacdo de temas atinentes as
peculiaridades de outras expressoes culturais que niao
estejam socioldgica e economicamente tao organizadas.
Ha, ainda, o risco de se priorizar, nas discussoes con-
duzidas, a participacdo de pafses em que tais expressoes
encontram-se mais desenvolvidas e consolidadas, via de
regra os paises do norte Global. Giselle Dupin, pesqui-
sadora brasileira que integra o banco de especialistas da
Unesco para assuntos relacionados a Convencio, pon-
tua, nesse sentido:

e nisso estd a particularidade da América do Sul: o
nosso movimento cultural nio se restringe a area
artistica, a gente tem uma questdo de identidade,
de cultura comunitaria muito mais forte. [...] Em
alguns paises a cultura, o movimento cultural e a
politica cultural estdo restritas aos grupos artisticos,
ndo tém a dimensdo que tém aqui, que amplia [0
escopo de atores ¢ temas engajados no debate]?.

2 DUPIN, Giselle. Entrevista concedida em 17 de junho de 2020.
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Nos dois topicos que seguem, procuraremos re-
fletir sobre como a presenca de determinados grupos da
sociedade civil influenciam na emergéncia de certas pau-
tas e orientam os debates, direcionando a discussao para
determinados termos e nio outros, de modo a exempli-
ficar como a dimensao da participagao social e suas con-
di¢cSes podem interferir no desenvolvimento de outras
agendas previstas pela Convencio. Trata-se de conside-
rar que o contexto mais geral de desigualdades sociais e
geopoliticas pode impactar o exercicio democratico da
participacio social. Por isso também ¢ importante refle-
tir sobre a promogao da diversidade e a redugdo dos de-
sequilfbrios no ambito dos espagos participativos.

Os relatérios globais resultantes dos informes mun-
diais das Convencoes (2015 e 2018) sistematizam obje-
tivos, problematicas e recomendagbes do instrumento
internacional de 2005, dedicando atencdo especial a
questdo da participacio das organizacOes da sociedade
civil. Neles, foram apontadas quatro diretrizes de atua-
¢do centrais para as Partes e demais atores da Conven-
¢io, sendo a primeira delas particularmente importante
para as questOes relativas a sociedade civil: fortalecer a
governanga da cultura, apoiando sistemas sustentaveis.
O carater participativo e a transparéncia compdem a
ideia mais elementar de governanga sustentavel. Além
disso, nos regimes democraticos, nao ha de se falar em
legitimidade de uma politica publica formulada e im-
plementada pelos agentes estatais sem a participagao da
sociedade civil.

O informe de 2018, mais especificamente, apresen-
tou o estado da arte sobre o objetivo de fortalecimen-
to dos sistemas sustentaveis de governanga da cultura,
apontando que pode ser considerado um dos avancos da
Convengao a motivagao — participativa — da sociedade
civil aos temas relativos as politicas culturais. De outro
lado, foi mencionado como um problema a “caréncia de
capacidades da sociedade civil para influir plenamente
na acao em matéria de politicas”. E o documento, ain-
da, recomendou as Partes que proporcionassem a socie-
dade civil competéncias e recursos adequados patra pet-
mitir sua efetiva participagao nos 6rgaos da Convencio.
Além disso, o documento estabelece um alinhamento
dos principios trazidos pela Convengao aos chamados
Objetivos do Desenvolvimento Sustentavel (ODS)
da Agenda 2030 da Organizacao das Nacdes Unidas

2 UNESCO. Re|Shaping Cultural. Policies. Advancing. Creativity for.
Development. Paris: UNESCO, 2018. p. 33.

(ONU). E, de fato, o ODS 16, que trata de “Paz, justi-
ca ¢ institui¢des solidas”, repercute muito no tema das
politicas culturais participativas e colaborativas. Diante
de todos esses esfor¢os realizados por meio de medidas
normativas e estruturantes,
comega-se a comprovar os efeitos da aplicagio
da Convencio na governanca colaborativa e a
elaboragao de politicas com a participagio de

partes
alguns paises em desenvolvimento e nos dmbitos

multiplas interessadas, sobretudo em

da economia criativa e na educacdo cultural®.
(Traduc¢ao dos autotes).

De fato, ocorreu uma positiva institucionaliza¢io da
participagao da sociedade civil nos 6rgaos diretivos da
Convencgao e as OSCs passaram a atuar de modo mais
articulado. Vale mencionar que, em 2015, o Comité In-
tergovernamental tomou trés decisdes que corroboram
tais avancos: a) a criacdo de uma reunido de trabalho
entre a Mesa do Comité e os representantes das OSCs,
realizada antes de iniciada as reunides estatutarias do
61rgao; b) a inclusdo de um item especifico na pauta das
reunides estatutarias do Comité para a sociedade civil
e; ¢) a instituicdo de um Férum da Sociedade Civil, que
deve ocorrer bienalmente. O Férum da Sociedade Ci-
vil busca estruturar e sistematizar a participacio das
organizagoes da sociedade civil no ambito dos 6rgaos
dirigentes da Convencao (Conferéncia das Partes e o
Comité Intergovernamental), além de possibilitar a arti-
culagdo de cooperagoes entre as OSC's.

Em meados de 2019, foi realizado o segundo Férum
da Sociedade Civil que contou com a representacao de
mais de sessenta OSCs internacionais. E, de acordo com
o relatorio do encontro apresentado a Conferéncia das
Partes e ao Comité Intergovernamental, “[...] o evento
foi marcado pela grande diversidade de seus participan-
tes, que veio de todas as regides do mundo e de uma
ampla variedade de setores, como publica¢io, musica,
cinema e teatro”*. Esse trecho do documento, por si s6,
reforca a centralidade que as producdes culturais mais
especializadas possuem nesses espagos de participacao.

Segundo Giselle Dupin, em entrevista concedida,
duas das agendas que estdao sendo discutidas no ambito

#  UNESCO. Re|Shaping Cultural. Policies. Advancing. Creativity for.
Development. Paris: UNESCO, 2018. p. 35.

# UNESCO. Report on the 2nd Civil Society Forum. In: 13TH
SESSION of the Intergovernmental Committee. Paris: UNESCO,
2020b. Disponivel em: https://en.unesco.org/creativity/sites/ crea-
tivity/files/sessions/13igc_inf6_civil_society.pdf. Acesso em: ago.
2020.
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da Convencido nos ultimos anos e que recebem rever-
beracoes da participacio da sociedade civil s2o as novas
diretrizes para aplicacdo da Conven¢do no meio virtual
e a retomada da agenda do Estatuto do Artista. Para ela,
“grande parte dos grupos da sociedade civil que se faz
representar nas reunides ¢ de artistas, entdo a questao
do Estatuto do Artista é algo que a Unesco retomou
com forca [por conta da] pressio da sociedade civil nes-
se sentido. [...] A Unesco fica sensivel a essa participa-
¢a0” (Dupin em entrevista concedida). Tais temas serdo
tratados nos proximos topicos.

3 Tratamento preferencial de
profissionais, bens e servicos
culturais do Sul global e sinergias
com a Recomendacao sobre o
Estatuto do Artista

Como dito na Introducio, a Convencio é orientada
por uma diretriz mais geral de promover o desenvol-
vimento e reduzir as desigualdades globais. Por conta
disso, prevé uma série de medidas para fortalecer as
industrias culturais nos pafses em desenvolvimento,
relacionadas a capacitagio, transferéncia de tecnologia,
transferéncia de recursos, estabelecimento de parcerias
(notadamente em seu artigo 15), abertura de mercados
e tratamento preferencial em negociagoes. O artigo 16
explicita a diretriz de tratamento preferencial, orientan-
do paises desenvolvidos a facilitar trocas com paises em
desenvolvimento, garantindo, por meio de aparatos le-
gais ¢ institucionais, o tratamento preferencial a artistas
e outros profissionais da cultura de pafses menos de-
senvolvidos, bem como a bens e servigos produzidos
nesses paises®.

Segundo o item 8 da agenda da 13* sessao do Co-
mité Intergovernamental, o artico 16 da Convenc¢ao

“cria uma obriga¢do aos paises desenvolvidos em fa-

2926

vor dos pafses em desenvolvimento™, contribuindo,

»  UNESCO. Convention on the Protection and Promotion of the Diversity
of Cultural Expressions, 20 October 2005, 33rd session of the General
Conference. Paris: UNESCO, 2005.

% UNESCO. DCE/20/13.I1GC8 - Item 8 of the Provisional
Agenda: Preferential treatment: addressing imbalances in trade rela-
tions and barriers to the mobility of artists and cultural profession-
als. In: 13TH SESSION of the Intergovernmental Committee. Paris:
UNESCO, 2020c. Disponivel em: https://en.unesco.org/creativ-
ity/sites/creativity/files /sessions/13igc_8_preferential_treatment_

diretamente, para o objetivo fundamental de corrigir
desequilibrios nos fluxos globais de bens e servicos. E,
assim, facilitar o acesso dos profissionais do Sul glo-
bal aos mercados e audiéncias de todo o mundo a uma
diversidade maior de expressoes culturais®. A ideia de
tratamento preferencial, dessa forma, além de consistir
numa agenda de trabalho especifica do Comité Inter-
governamental e Conferéncia das Partes, também se
apresenta presente de maneira transversal em outras
agendas.

Dados e informa¢des de monitoramento desta
agenda sdo apresentados nos relatorios globais®, desen-
volvidos com base nos informes quadrienais enviados
pelas Partes. O relatério de 2015 elencou quatro objeti-
vos para serem trabalhados nos anos seguintes e, entre
eles, estavam o de alcancar um fluxo mais equilibrado
de bens e servicos culturais entre paises mais e menos
desenvolvidos e o de aumentar a mobilidade de artis-
tas e profissionais da cultura — a mobilidade de pessoas,
especialmente de artistas, tem sido uma das principais
agendas relacionadas a esse tema. No relatério de 2018,
Cliche e Isar® apontam trés principais areas de moni-
toramento para a agenda do tratamento preferencial,
a mobilidade de artistas e profissionais da cultura, os
fluxos de bens e servicos culturais e os tratados e acot-
dos comerciais entre pafses (muitos dos quais incluem
clausulas culturais).

Analisando-se, especificamente, dados sobre mobi-
lidade de artistas e profissionais da cultura, Bennaoui®
mostra que os mercados do Norte global, apesar de en-
tendidos como os mais importantes das cenas artisti-
cas — tanto em termos comerciais quanto em termos
de consagracdo —, ainda sdo destinacGes muito restritas
para profissionais do sul, sobretudo por conta de medi-

en.pdf. Acesso em: ago. 2020.

¥ UNESCO. DCE/20/13.I1GC8 - Item 8 of the Provisional
Agenda: Preferential treatment: addressing imbalances in trade rela-
tions and barriers to the mobility of artists and cultural profession-
als. In: 13TH SESSION of the Intergovernmental Committee. Paris:
UNESCO, 2020c. Disponivel em: https://en.unesco.org/creativ-
ity/sites/creativity/files /sessions/13igc_8_preferential_treatment_
en.pdf. Acesso em: ago. 2020.

% United Nations Educational, Scientific and Cultural Organiza-
tion (UNESCO). Re | Shaping Cultural. Policies. Advancing, Creativ-
ity for. Development. Paris: UNESCO, 2018.

¥ CLICHE, Danielle; ISAR, Yudhishthir Raj. Introduction: Ad-
vancing creativity for development. In: Re|Shaping Cultural. Poli-
cies. Advancing, Creativity for. Development. Paris: UNESCO,

% BENNAOUI, Khadija EL Sutviving the paradoxes of mobil-
ity. In: RE|SHAPING Cultural. Policies. Advancing, Creativity for.
Development. Paris: UNESCO, 2018.
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das recentes de seguranca internacional. A dificuldade
para a liberacdo de vistos para profissionais do Sul apa-
rece como um tépico extremamente sensivel para esta
agenda. Os dados mostram, também, que profissionais
da cultura dos paises do Sul sio elegiveis para, apenas,
18% dos financiamentos para mobilidade de artistas/
trabalhadores da cultura de paises do Norte. Trazendo
dados especificos de acesso as grandes bienais e expo-
sicoes de artes visuais, por exemplo, Bennaoui’ mos-
tra como eventos como Manifesta (Suica), Documenta
(Alemanha) e Bienal de Veneza (Itilia), em edi¢oes re-
centes de 2015 a 2017, ainda tinham entre 60% e 90%
dos seus artistas originarios de paises do Norte.

Analisando a producao de bens e servigos culturais
por paises menos e mais desenvolvidos, Deloumeaux®
mostra que houve aumento na propor¢ao daqueles que
sao produzidos pelos primeiros (de 25% do total de flu-
x0s em 2005 para 45% em 2014), mas ainda ha barreiras
comerciais consideraveis para esses produtos nos mer-
cados no Norte global. Ja Guévremont™” mostra que ha
um numero crescente de acordos comerciais de menor
alcance (principalmente bilaterais) que incluem clausu-
las culturais, mas que nos acordos maiores, via de re-
gra, 3o ha compromisso com essa agenda. Além disso,
como o documento resultante da 13? sessdo do Comité
Intergovernamental deixa claro, os acordos de coope-
racdo bilateral entre pafses nao atendem, propriamente,
a diretriz de tratamento preferencial, que por definicao
pressupoe nio reciprocidade™.

Como se pode notar, a discussao sobre tratamento
preferencial esta referenciada, principalmente, nas ca-
deias de producio culturais que se organizam de forma
especializada e que produzem bens e servicos passi-
veis de serem trocados num contexto econdomico, bem

' BENNAOUI, Khadija EL Sutviving the paradoxes of mobil-
ity. In: RE|SHAPING Cultural. Policies. Advancing, Creativity for.
Development. Paris: UNESCO, 2018

2 BENNAOUI, Khadija EL Sutviving the paradoxes of mobil-
ity. In: RE|SHAPING Cultural. Policies. Advancing, Creativity for.
Development. Paris: UNESCO, 2018.

% GUEVREMONT, Véronique. The Convention in other inter-
national forums: a crucial commitment. Iz: RE|SHAPING Cul-
tural. Policies. Advancing. Creativity for. Development. Paris: UN-
ESCO, 2018.

#* UNESCO. DCE/20/13.1GC8 - Item 8 of the Provisional
Agenda: Preferential treatment: addressing imbalances in trade rela-
tions and barriers to the mobility of artists and cultural profession-
als. In: 13TH SESSION of the Intergovernmental Committee. Paris:
UNESCO, 2020c. Disponivel em: https://en.unesco.org/creativ-
ity/sites/creativity/files /sessions/13igc_8_preferential_treatment_
en.pdf. Acesso em: ago. 2020.

como nas demandas de seus trabalhadores. Ou seja, de-
bate é bastante centrado nas industrias culturais em es-
pecifico, sobretudo na produgio artistica — mais do que
no universo mais amplo das expressOes culturais. Em
parte por conta isso, a discussdao sobre a mobilidade de
artistas e profissionais das industrias culturais apareceu,
na 13* sessio do Comité Intergovernamental em 2020,
bastante relacionada a uma agenda mais geral de con-
di¢bes de trabalho dos artistas. Na sessao em questdo,
isso ainda se explica pelo aniversario da Recomendacao
sobre o Estatuto do Artista, de 1980, que recolocou as
condicOes de trabalho artistico na agenda de debates.

Vale lembrar que, segundo Dupin®, em entrevista
concedida em 2020, a retomada desse documento foi
amparada por uma mobilizacio das organizagdes da so-
ciedade civil que participam das esferas de decisao, mui-
tas delas associagdes de produtores artisticos. A agenda
de tratamento preferencial a produgio e aos trabalhado-
res de cultura dos paises em desenvolvimento, no que
tange especificamente a mobilidade de pessoas (um de
seus temas mais centrais), tem um ponto de encontro
importante com a agenda da participagio da sociedade
civil, ja que, dentro das proprias esferas de discussao e
decisio da Convencio, via de regra, as OSCs que pat-
ticipam das reunides sio majoritariamente de pafses do
Norte — o que se explica pelos proprios custos logis-
ticos envolvidos no acompanhamento desses eventos,
como também por barreiras de idioma. Torna-se, por-
tanto necessario ampliar a discussdo sobre tratamento
preferencial e mobilidade de pessoas para dentro das
proprias estruturas de participagao previstas pela Unes-
co, garantindo melhores condi¢oes de participagio para
paises em desenvolvimento também nessas esferas.
Esse assunto tem sido discutido tanto nos documentos
produzidos pela Unesco quanto nos Foéruns da socie-
dade civil.

3.1 A Recomendacéo sobre o Estatuto do Artista
de 1980

A Recomendacio sobre o Estatuto do Artista foi
adotada na 21a sessao da Conferéncia Geral da Unesco
de 1980, realizada em Belgrado. Esse instrumento tem
como objetivo “melhorar o status profissional, social
e econ6émico dos artistas por meio da implementagiao
de politicas e medidas relacionadas a treinamento, se-

»  DUPIN, Giselle. Entrevista concedida em 17 de junho de 2020.
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guridade social, emprego, renda e condicGes tributarias,
bem como a mobilidade e liberdade de expressao™. A
recomendacao, também, assegura o direito de organi-
zacao dos artistas em associacoes, sindicatos ou outras
organizagdes profissionais que defendam seus interes-
ses e os representem. Naquele momento, ja se reco-
nhecia o valor do trabalho cultural (ja nomeado como
“criativo”™") e sua importancia para os processos de de-
senvolvimento e crescimento econémico. A Convengao
de Prote¢do e Promocao da Diversidade de Expressoes
Culturais de 2005 teria dado uma nova forca ao Esta-
tuto, reconhecendo o papel central dos artistas e pro-
fissionais da cultura para a promocao da diversidade,
destacando questoes como a mobilidade internacional
e o tratamento preferencial.

A Recomendacio sobre o Estatuto do Artista esta
fundada em outros tratados e acordos internacionais,
principalmente na propria Declaragdo Universal dos
Direitos Humanos, em seus artigos relacionados ao di-
reito ao trabalho, as condicbes favoraveis de trabalho,
a seguridade social, a participa¢io em associa¢oes pro-
fissionais, a0 descanso remunerado, a padroes de vida
adequados ao bem-estar e a participagdo na vida cultural
da comunidade (artigos 22, 23, 24, 25 e 27). Partindo
dessa concep¢do mais ampla de direitos, a Recomen-
dagdo reconhece e partilha alguns pressupostos sobre
a arte, os artistas e os processos de desenvolvimento,
para depois apresentar alguns principios orientadores e
diretrizes, agrupados em diferentes capitulos tematicos.

Dois pressupostos bastante importantes e que orien-
tam, explicitamente, o documento s3o a ideia de que o
vigor e a vitalidade das artes dependem do bem-estar
dos artistas, tanto individualmente quanto coletivamen-
te, e a ideia de que o Estado deve garantir as condi¢cdes
(inclusive de trabalho) necessarias para o desenvolvi-
mento de talentos. Alguns outros pressupostos cons-
tituem o reconhecimento das artes como parte funda-
mental da vida e a necessidade de apoio dos governos
na criacdo e na garantia de liberdade de expressao, o
reconhecimento de que todos os artistas sdo elegiveis a

% UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION (UNESCO). Decisions. In: 13TH
SESSION of the Intergovernmental Committee. Paris: UNESCO,
2020a. Disponivel em: https://en.unesco.org/creativity/sites/crea-
tivity/files/sessions/13igc_decisions_en.pdf. Acesso em: ago. 2020.
7 UNESCO. Culture and wotking conditions for artists: imple-
menting the 1980 Recommendation concerning the Status of the
Artist”. Paris: UNESCO, 2019b. Disponivel em: https://unesdoc.
unesco.org/ark: /48223 /pf0000371790. Acesso em: ago. 2020.

se beneficiar de a¢bes de seguridade social e da neces-
sidade de o Estado garantir tais mecanismos, além de
regular condi¢oes de trabalho e tributacdo a artistas. A
necessidade de garantir a mobilidade internacional dos
artistas ¢ um tema destacado pela Recomendacio sobre
o Hstatuto do Artista e atualizado em 2005 pela Con-
vengao — assim como o topico relacionado a liberdade
de expressio.

Ha dois pontos que valem ser destacados por auxi-
liarem a compreensiao de como as discussdes em torno
das condic¢oes de trabalho do artista e do fomento a
criacdo artistica se desenvolvem no ambito da Unesco.
O primeiro, ja mencionado, é a constatagdo de que as
organizagoes profissionais de artistas tém tido uma par-
ticipacdo importante nos encontros dos 6rgaos da Con-
vencdo nas ultimas décadas — a centralidade do debate
sobre artes, em especifico, dentro do grande universo de
expressoes culturais, pode em parte ser explicado pela
trajetéria e capacidade de negociacao dessas organiza-
¢oes. O segundo ¢ o fato de os debates sobre producao
artistica no ambito da Unesco serem bastante pautados
pela discussio de propriedade intelectual e direito auto-
ral — o que em parte, também, provavelmente, se explica
pelo tipo de organizagio profissional que historicamen-
te participa dessas conferéncias e sessoes. No proprio
Estatuto do Artista®, é recomendado que o apoio 2
producio artistica por parte dos Estados parta de um
alinhamento em relagdo as diretrizes de organizacoes
como a Organizacio Mundial de Propriedade Intelec-
tual (WIPO). Especificamente na Conferéncia de 1980,
a promocao de copyrights era uma das agendas centrais,
que inclusive contava com uma linha especifica de or-
camento. A Conferéncia previa também o estabeleci-
mento de uma associacdo entre Unesco e WIPO para a
discussio sobre acesso dos paises em desenvolvimento

a conteudos protegidos por leis de direito autoral™.

As discussoes relacionadas a promogio das artes e
ao tratamento aos artistas realizadas na Unesco tém o
debate sobre direitos autorais como um de seus eixos
centrais até os dias atuais. Como exemplo, vale citar que
o atual programa ResiliART, lancado pela Unesco dian-
te da situacdo da pandemia de Covid-19, teve seu debate

% UNESCO. Recommendation concerning the Status of the Artists. Bel-
grado: UNESCO, 1980. Disponivel em: https://unesdoc.unesco.
org/ark:/48223/pf0000114029.page=144. Acesso em: ago. 2020.
¥ UNESCO. Recommendation concerning the Status of the Artists. Bel-
grado: UNESCO, 1980. Disponivel em: https://unesdoc.unesco.
org/ark:/48223/pf0000114029.page=144. Acesso em: ago. 2020.
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inicial organizado em parceria com a CISAC (Confédé-
ration Internationale des Sociétés d’Auteurs et Compo-
siteurs), organiza¢do cujo objetivo é proteger direitos e
promover os interesses de criadores de todas as regides
do mundo e campos artisticos; musica, audiovisual, tea-
tro, literatura e artes visuais, “assegurando a remunera-
¢do justa dos criadores pelo uso de seus trabalhos em

qualquer lugar do mundo™*.

Segundo Nathalie Guay (Federacio Internacional
de Coalizoes para a Diversidade Cultural), em entrevis-
ta concedida, o debate sobre copyrights ¢ fundamental
ndo somente por uma questao comercial, mas antes dis-
so porque envolve a questao da remuneracdo do autor
— e, portanto, o reconhecimento de sua atividade como
trabalho. E importante pontuar, no entanto, que o de-
bate sobre direitos autorais vem sendo, no decorrer da
histéria, majoritariamente pautado pelos pafses do Nor-
te global, e que ha uma polémica em torno dessa discus-
sdo, pois, no limite, os direitos de autor podem colidir
com outro direito fundamental, o do acesso a cultura. E
essa ¢ uma questao fundamental para ser discutida prin-
cipalmente em paises em desenvolvimento e¢/ou com
contextos de grande desigualdade social. Dessa forma,
se o propésito mais geral da Convencido é o de cola-
borar para a reducdo de desigualdades globais, parece
fundamental buscar um equilibrio entre as prerrogativas
de direito do autor e de acesso a cultura.

Ainda sobre a retomada recente da discussio sobre
o Estatuto do Artista, em entrevista concedida, Cot-
nelia Dimcke (Culture Concepts) enxerga, de maneira
bem interessante, 0 que nomeia como uma mudanca de
foco da economia da cultura, num sentido mais amplo e
sistémico, para a questdo das condi¢oes do trabalho do
artista e da remuneracio do autor, num sentido mais in-
dividual. Seguindo a percepgao de Diimcke — que con-
cebe a “economia” da cultura como algo que deve ser
pensado nio apenas somente em func¢do de seus retor-
nos monetarios, mas, a partir de seus desencadeamentos
na sociedade como um todo, ou seja, a partir de uma
concepcao ampla de desenvolvimento que inclui tam-
bém a dimensio do bem-estar —, vale notar ainda que
tal mudanca de foco pode abrir espaco para abordagens,
nos niveis locais, mais focadas no individuo do que no
desenvolvimento cultural como um todo.

0 CONFEDERATION INTERNATIONALE DES SOCIE-
TES D’AUTEURS ET COMPOSITEURS (CISAC). Qui Sommes-
Nous? Disponivel em: https://fr.cisac.org/. Acesso em: ago. 2020.

Outro ponto passivel de critica nessa discussao, tam-
bém ja adiantado em outros momentos acima, ¢ o fato
de o debate correr o risco de ficar excessivamente cen-
trado nas linguagens artisticas e nas expressoes culturais
que se organizam como produgdes mais especializadas,
no sentido econémico e sociolégico. Indo além, ainda
que fosse o caso de recortar a discussio apenas para
o universo das produgdes artisticas, faria falta, em al-
guns momentos do debate, uma visdo mais sistémica
das mesmas. B sabido e preconizado pela propria Unes-
co (por exemplo, na abordagem dos ciclos de producio
cultural*, que as cadeias de producio cultural envolvem
uma série de etapas e profissionais para além daqueles
que sdo socialmente legitimados como artistas. No limi-
te, uma discussiao excessivamente centrada na figura do
artista pode desencadear interpretacdes que reduzam a
complexidade da producio artistica a etapa de criacdo e
que carreguem uma visao romantizada da criagio como
algo que depende somente do artista como individuo.
Isso pode abrir espaco para apropriagdes equivocadas,
como as que tendem a explicar “talento” e “criativida-
de” como atributos individuais sem considerar as con-
di¢cdes de produgio e de formacido. Para contextos de
paises em desenvolvimento e/ou que experimentam
situacoes de grande desigualdade social e de acesso a
educacio, esse tipo de abordagem tenderia a ser ainda
mais nociva, pelo fato de que a parcela de individuos
que normalmente sao reconhecidos como artistas tende
a coincidir com a patcela mais rica e escolatizada da po-
pulagdo. Ou seja, aqui, novamente, se estamos guiados
por um compromisso mais amplo de reducao de desi-
gualdades e promocgao do desenvolvimento, talvez seja
necessario repensar alguns termos do debate.

4 Adaptacoes da Convencao de 2005
para o meio digital: um novo campo
produtor de linguagens

Uma das pautas centrais da 13* sessao do Comité
Intergovernamental (CIG) de 2020, bem como de ou-
tras reunioes que a antecederam, foi a implementagao
da Convencio de 2005 no ambiente digital. A possibi-
lidade de criacio de novas linguagens e transposicao
de praticas artisticas e culturais para os meios digitais

" DUPIN, Giselle. Para entender a Convencio. Revista Observatirio
Itasi Cultnral, Sio Paulo, n. 8, abr./jul. 2009.
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trouxe um conjunto de questdes para a implementagao
da Convengio, os quais se referem a desafios e opor-
tunidades decorrentes dos novos modos de criacio,
produgio, divulgacio e acesso a bens e servigos cultu-
rais e patrimonio, bem como a questoes relacionadas a
ataques a liberdade artistica e mobilidade dos artistas,
especialmente do Sul global. Podemos afirmar que os
meios virtuais amplificaram as percepgdes das pessoas e
das formas de compreensiao do mundo, resultando em
uma profunda transformacio das inddstrias culturais e
das agendas das politicas de cultura.

O texto original da Convencio de 2005 nao contem-
pla os termos do ambiente digital, contudo, ha mencoes
sobre o reconhecimento das tecnologias de informagao
e comunicagiao e novas tecnologias como ferramentas
de intensificacdo das intera¢oes culturais. Os artigos 12,
14 e 15 se referem a promogao de tecnologias e com-
partilhamento de informacdes, ampliagdo da visibilida-
de sobre a diversidade cultural, medidas de incentivo a
acoes de preservacio e difusio de conteudos culturais
no campo das industrias culturais e producdo de conhe-
cimentos especializados relativos a coleta de dados e
estatisticas sobre a diversidade das expressoes culturais.

Na 7* sessao do CIG em 2013, uma das pautas emer-
gentes foi a necessidade de se criar diretrizes operacio-
nais para a implementacio da Conven¢ao em ambiente
digital. Essas diretrizes foram apresentadas e regula-
mentadas em junho de 2017* ¢ sdo uma interessante
ferramenta para se aferir as contribui¢des da Convengao
de 2005 para o desenvolvimento do ambiente digital.
Vale ressaltar que as diretrizes operacionais nao alteram
o texto da Convenc¢ao, mas permitem sistematizar uma
matriz de planejamento para sua interpretacio e aplica-
¢do no ambiente digital. Assim, os pafses signatarios da
Convencdo devem incorporar as tecnologias digitais em
diversas dimensdes, dentre elas em suas politicas cultu-

rais e acoes de cooperacio e efetivacio do marco legal®.

As diretrizes tém por objetivo orientar pafses sig-
natarios a atuar para a protecio da producio cultural
nos meios digitais, partindo do reconhecimento de que
a dupla natureza — cultural e econémica — dos bens e
servigos culturais é igualmente valida para as expressoes
culturais que circulam no ambiente digital e para aque-

2 UNESCO. DCE/17/6.CP/Res. 6.CP11 — Resolutions. Ir: SIX-
IEME Session de la Conférence des Parties. Jun. 2017a.

% DUPIN, Giselle. A Diversidade Cultural no Ambiente Digital.
Boletim da Diversidade Cultural, v. 70, n. 6, jul. 2017. p. 7.

las produzidas por meio de ferramentas digitais. Dentre
outros principios, vale destacar, a liberdade de expres-
sdo artfstica; os direitos para a criagdo, distribuicdo e
acessibilidade de expressdes; e o respeito aos direitos
humanos no ambiente digital. Além disso, a discussiao
sobre adaptacdo para o ambiente digital incide sobre
artigos especificos da Convencio, por exemplo, relacio-
nados ao fortalecimento das capacidades dos paises em
desenvolvimento, ao combate a assimetria dos fluxos
culturais no contexto da transicio digital, ao estimulo
a participacio da sociedade civil, ao estimulo a coleta
e ao compartilhamento de informacoes, estatisticas e
boas praticas em matéria de prote¢do e promocao da
diversidade*.

Para a aplicacdo dessas diretrizes, a Secretaria do
CIG elaborou um documento definido como Open Roa-
dmap, que compila um conjunto diversificado de boas
praticas® e ferramentas concernentes a implementagio
das diretrizes operacionais da Convengao no ambiente
digital*. Esse mapa, composto de resultados e ativida-
des de referéncia para serem implementados entre dois
e trés anos, fol apresentado ao Comité e a Conferéncia
das Partes”.

Em sua 7* sessao, a CP convocou as Partes a de-
senvolver roteiros nacionais para implementar a Con-
vencao no ambiente digital de acordo com suas neces-
sidades e recursos. Uma vez que os paises nao tém as
mesmas oportunidades ou desafios, sobretudo os do
Sul global, entende-se que nao necessariamente optardo
por priorizar os mesmos setores culturais e a0 mesmo
tempo. Cada pafs tera de escolher o ponto de partida de

# DUPIN, Giselle. A Diversidade Cultural no Ambiente Digital.
Boletim da Diversidade Cultural, v. 70, n. 6, jul. 2017. p. 8.

# Para registro, os exemplos de boas praticas foram apresentados
ja na décima segunda sessao do IGC em 2018 e foram atualizados
para a sétima sessao da CP em 2019 e para a décima terceira sessao
do IGC em 2020, com o objetivo de ilustrar as atividades propos-
tas no roteiro aberto para implementar a Conveng¢ao no ambiente
digital. As fontes dos exemplos de boas praticas foram extraidas de
informagbes compiladas nas duas edi¢oes do Relatério Global de
Monitoramento da Convenc¢do Re|Shaping Cultural Polices (2016
e 2018), da plataforma de monitoramento de politicas da UNESCO,
dos relatérios quadrienais das Partes e da Pesquisa Global de Reco-
mendacao sobre o Estatuto do Artista em 1980 e aqueles da consul-
ta sobre o estado do roteiro nacional realizada no outono de 2019.
% UNESCO. DCE/17/11.1GC/Dec. 11.1GC5.— Decisions. In:
ELEVENTH Session of the Intergovernmental Committee. Dez.
2017b.

7 UNESCO. DCE/19/7.CP/INE4 — Stakeholder outreach strat-
egy, in accordance with the request made by the Conference of Par-
ties in its Resolution 6.CP 12. In: SEVENTH Session of Conference
of Parties. Jun. 2019a, b, ¢, d.
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seu roteiro nacional e o setor que estabeleceu apds ana-
lisar sua situagio atual, cuidados e recursos disponiveis.
Destacando que o desenvolvimento de um roteiro re-
quer um solido conhecimento da Convengao e do fun-
cionamento das industrias culturais e criativas no pais.

O mapeamento e sistematizagdo das boas praticas
trazidos no Open Roadmap permitiu aferir como e de que
forma as partes alcancaram/avancaram nos objetivos e
resultados esperados desses roteiros nacionais, a partir
de um quadro de temas comuns a todos os paises, sen-
do eles: a) marcos regulatérios, politicas e medidas cul-
turais projetadas ou revisadas para enfrentar os desafios
do ambiente digital de forma participativa; b) politicas
e medidas que apoiam a criatividade, negocios e mer-
cados digitais, garantindo a diversidade do ecossiste-
ma digital; ¢) acordos internacionais para promogao e
o intercambio equilibrado de bens e servicos culturais
e promocao da igualdade entre os pafses no ambiente
digital; d) cultura digital, habilidades e conhecimentos
aprimorados e; e) direitos humanos e liberdades funda-
mentais promovidas no ambiente digital*.

Embora os resultados esperados pelo Open roadmap
sejam comuns, é nas especificidades locais que se pode
aferir como cada pals se apropriou das ferramentas de
regulagdo no ambiente digital e implementou ag¢des no
campo pratico. Essas experiéncias nos oferecem um pa-
norama amplo sobre as diversas dimensdes que implicam
o papel da Convengao nos meios digitais. Por essa razao,
¢ pertinente destacar alguns pontos sensiveis que vém al-
terando completamente os meios de cria¢do, producao,
difusdo e protecdo das expressoes artisticas e culturais,
além de revelarem um novo campo produtor de lingua-
gem e sentido, nascido das culturas digitais, das redes
criativas, relacionados a inteligéncia artificial e big data.

As a¢des implementadas em conjunto pelas Partes
demonstraram uma dupla orientagdo das politicas im-
plementadas pela Convencido no ambiente digital. A
primeira diz respeito a um conjunto de atividades re-
lacionadas as medidas de protecio e garantias dos di-
reitos autorais (sobretudo no Norte global), de apoio a
digitalizacao de elos especificos da cadeia, em especial a
produgcio e distribuigdo (indudstrias culturais), com foco

% UNESCO. DCE/20/13.1GC/INFE4 — Information Document:
list of examples of good practice to guide Parties in the implemen-
tation of the Convention in the digital environment (Resolution
7.CP 9). In: THIRTEENTH Session of the Intergovernmental
Committee. Fev. 2020f.

no incentivo a digitalizacao (permitindo que o conteddo
se separe de seu meio original e migre para os meios di-
gitais, a exemplo do que ocorre nas industrias editorial,
musical e cinematografica).

A segunda compreende as politicas e a¢Oes relacio-
nadas a diversas expressdes e praticas que floresceram
dos proprios meios digitais nos ultimos tempos — em
contraposi¢ao as que foram adaptadas para circularem
por esses meios —, inaugurando novas perspectivas em
relagdo as politicas e as medidas da Convencao. Estas
praticas sao bem elucidadas no Relatério Mundial no
capitulo “Politicas culturais na era das plataformas”™,
que aponta a emergéncia de novos atores dessa nova
era digital e destaca como o uso dos telefones celulares
e outros dispositivos de custos mais acessiveis propor-
cionaram uma redugao drastica de custos e tempo em
todos os elos da cadeia produtiva, beneficiando artistas
digitais, criadores independentes, editoras digitais, star-
tups criativas e plataformas online, entre outros e liga-
dos as areas de criatividade.

Os atores sociais “nascidos na era digital”, segundo
Kulesz™, sdo capazes de evoluir muito mais rapidamen-
te do que atores convencionais, que tém que migrar do
analogico para o digital. Contudo, os desafios que essa
nova categoria enfrenta estdo ligados ao fato de as re-
gulacGes nio estarem adaptadas a trabalhos de cultura
digital — dessa forma, eles, ainda, encontram barreiras
ao reconhecimento artistico ou cultural, pois nao estio
legitimados nos circuitos mais tradicionais (analogicos).
E importante destacar que a insercio desses novos ato-
res e suas formas de organizacio e trabalho tém gerado
uma profunda reconfiguracio da cadeia de valor, evo-
luindo de bases de criacdo, producio, distribuicio, aces-
so ¢ participagdo que tinham uma organizagdo linear
para um paradigma simultaneo e em rede.

Nesse contexto, a cadeia digital nao é somente uma
versao modernizada ou atualizada da tradicional, ela é
em si produtora de novas expressoes. Se faz necessatio
que cada pais avance nessas duas frentes — a primeira,
continuar desenvolvendo novas politicas para digitalizar
o setor tradicional e, a segunda, projetar uma estratégia
abrangente para a nova cadeia criativa em rede, sabendo

¥ KULESZ, Octavio. Cultural policies in the age of platforms. In:
RE|SHAPING Cultural. Policies. Advancing. Creativity for. Devel-
opment. Paris: UNESCO, 2018.
% KULESZ, Octavio. Cultural policies in the age of platforms. In:
RE|SHAPING Cultural. Policies. Advancing, Creativity for. Devel-
opment. Paris: UNESCO, 2018.
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que a primeira op¢ao atingira um limite (como ja ocor-
re, por exemplo, com a conversdao de salas de cinema
para padroes digitais). Trabalhar na segunda frente en-
volve compreender que essa nova era também produz
criagoes, linguagens e subjetividades, e que as questdes
enfrentadas vao além da simples migracao do analdgico.
A cultura digital herda, organicamente, a ideia de rede,
suas criacOes adquirem uma légica cada vez mais hipet-
ligada, baseada na multimidia e na interatividade™.

4.1 Politicas culturais na Era das Plataformas:
modernizacado das industrias culturais e
criativas e o papel da sociedade civil

Como ja citado anteriormente, os meios digitais
abriram possibilidades importantes para a moderniza-
¢do das industrias culturais e criativas. A midia digital
gerou maior competitividade, abertura de novos mer-
cados, distribuicio mais eficiente, comunicacao direta
com os consumidores via midias sociais e exploragdo
de novos modelos de negécios. O setor da miusica, por
exemplo, soube explorar muito bem os servigos de assi-
natura de s#reaming e esta mudando a estrutura da receita
do setor, oferecendo aos produtores formas alternativas
de monetizar seu contetudo.

Segundo Kulesz™, um ator tdo influente quanto contro-
verso nessa rede do cenario criativo atual sao as plataformas
online, ferramentas de interagdo entre compradores, vende-
dores, criadores e consumidores de grande eficiéncia para
difusio de conteddos. B preciso atengio para essa iniciati-
vas, pois ha riscos de enfraquecimento e elimina¢ao de elos
da cadeia que, em médio e em longo prazo, podem gerar
uma superconcentragio, como ocorre no caso da platafor-
ma global Youtube, cujo monopolio de servigos e dominagao
gera dificuldades de os usuarios e interessados negociarem
precos justos. Essas questdes ficam, ainda, mais sensiveis
no caso do Sul global, em que paises carecem de infraestru-
tura e as grandes plataformas e empresas desenvolvedoras
do Norte acabam, também, monopolizando nio apenas os
conteudos, mas também a conectividade.

Portanto, o surgimento dessas grandes plataformas
pode representar grandes riscos para a diversidade e
provocar escassez de dados no ecossistema criativo,

' UNESCO. Re|Shaping Cultural. Policies. Advancing. Creativity for.
Development. Paris: UNESCO, 2018. p. 80.

2 KULESZ, Octavio. Cultural policies in the age of platforms. In:
RE|SHAPING Cultural. Policies. Advancing. Creativity for. Devel-
opment. Paris: UNESCO, 2018

afetando seriamente as politicas publicas e deixando
atotes criativos locais vulneraveis diante do avanco da
inteligéncia artificial. Nesse sentido, areas que, ante-
riormente, eram relativamente inexploradas, tais como
a promocio das artes digitais e o empreendedorismo
tecnologico, adquiriram uma importancia consideravel
perante os formuladores de politicas, sobretudo nos
paises em desenvolvimento. Para Hanania™:
[.] o uso ideal das tecnologias digitais pelos
consumidores ainda depende, em muitos paises,
de investimentos significativos em infraestrutura,
bem como em politicas educacionais e programas
de capacitacio para permitir a participacio mais
diversificada na vida cultural, tanto na criacio e

produg¢do quanto nos niveis de frui¢io e acesso®.
(tradu¢ao dos autores)

Vale destacar que as startups, o empreendedorismo,
o financiamento coletivo (crowdfunding), os games e
outros conteudos interativos tém sido pautas das politi-
cas publicas nos ultimos anos em diversos paises, sobre-
tudo os do Sul global. As experiéncias sistematizadas™,
na América Latina, apontam para processos mais cole-
tivos, ligados a cultura do software livre ¢ do copyleft, a
produgao de plataformas e mapas colaborativos das ca-
deias artisticas e culturais, a producido de dados abertos,
dentre outros arranjos mais ligados as culturas digitais
e seus novos atores. Contudo, vale ressaltar que essas
experiéncias, ainda, estdo circunscritas as classes orga-
nizadas no campo das artes e das expressOes culturais
assimiladas pelas industrias culturais e criativas. Nota-
mos que sao poucas experiéncias no ambiente digital
voltadas a valotizacio e a difusido das culturas no seu
sentido mais amplo (antropoldgico), referente aos mo-
dos de vidas e visdes de mundo que permeiam diversas
formas de ser e estar no mundo.

» HANANIA, Lilian Richeri. Interview with Lilian Richieri
Hanania. TeseoPress online. 2015. Disponivel em: https://www.te-
seopress.com/diversitedesexpressionsculturellesetnumerique/
chapter/interview-with-lilian-richieri-hanania/#at-unesco-the-
issue-of-%E2%80%9Cpromoting-the-diversity-of-cultural-expr.
Acesso em: ago. 2020.

*  HANANIA, Lilian Richeri. Interview with Lilian Richieri
Hanania. TeseoPress online. 2015. Disponivel em: https://www.te-
seopress.com/diversitedesexpressionsculturellesetnumerique/
chapter/interview-with-lilian-richieri-hanania/#at-unesco-the-
issue-of-%E2%80%9Cpromoting-the-diversity-of-cultural-expr.
Acesso em: ago. 2020. p.6.
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A respeito dos marcos regulatorios, vale destacar que
a grande maioria das experiéncias relacionadas a pro-
mogao da diversidade nos meios digitais se encontram
no Norte global e sdo voltadas a medidas de proteciao
das leis de direitos autorais, alinhadas aos interesses das
industrias culturais, classes artisticas e setotres criativos
mais organizados. E fato que muitas politicas desenvol-
vidas tém se concentrado em acelerar a modernizagao
de setores especificos, tais como livros, musica, filmes
e jogos de video, promovendo, em grande medida, a
digitalizacdo das industrias analdgicas. Entretanto, al-
guns paises desenvolveram programas transversais em
suas agendas para apoiar a cultura digital, abordando
a relacdo entre o ecossistema cultural e as novas tec-
nologias, além da consolidacio de competéncias digi-
tais no setor cultural, a apropriagdo de novas praticas
tecnologicas e a criagdo e divulgacio de conteddos di-
gitais locais™.

Sem duvida, o advento das novas tecnologias e os
impactos nos processos de modernizagio das indus-
trias culturais trouxeram um grande avanco no que diz
respeito a participagao social e visibilidade de expres-
soOes artisticas, culturais e criativas. Em grande medida,
as experiéncias compiladas pelas Partes, por meio dos
roteiros de boas praticas para o ambiente digital, propi-
ciou inaugurar e ampliar campos de didlogo mais dire-
tos entre governos e sociedade civil, além de fornecer
ferramentas eficientes para a participagao ativa e instan-
tanea, permitindo que grupos, associacoes ¢ individuos
consigam ter impacto nas decisdes politicas culturais,
sejam nos pafses desenvolvidos e em desenvolvimento.

Vale destacar, também, que os programas e as
agendas relacionadas a infraestrutura digital, que ge-
raram conectividade entre localidades, incentivaram a
produgao de conteudo digital e a criagao de ferramentas
que permitem artistas, agentes e publico terem acesso
a informacdes importantes sobre o setor cultural. Os
meios digitais se mostraram essenciais na amplia¢ao do
engajamento e da conscientiza¢ao das pessoas sobre a
diversidade das expressoes culturais e na ampliacio da
consulta a sociedade civil sobre as politicas culturais.
Além disso, os agentes da sociedade civil tém se mos-
trado os protagonistas mais ativos e com maior dominio
dos meios de producio e uso de ferramentas digitais.

Como ja mencionado anteriormente, as organiza-

% UNESCO. Re|Shaping Cultural. Policies. Advancing. Creativity for.
Development. Paris: UNESCO, 2018. p. 76.

¢Oes da sociedade civil tiveram papel fundamental no
que diz respeito a implementacio da Conven¢do no
ambiente digital. Para além das formas de participagao
ja mencionadas acima, o Férum da Sociedade Civil, re-
presentado por entidades de classes organizadas dos
setores artistico, cultural e criativo que acompanham e
monitoram a implementa¢do da Convengao, reforca a
inclusdo de uma nova categoria criativa, a “cultura digi-
tal”, mesmo que ainda pouco assimilada pelas organiza-
¢Oes ligadas as expressoes artisticas e pelos atores que
ocupam estes espagos historicamente.

5 Consideracoes finais

Este texto apresentou algumas das principais ques-
toes sobre diversidade cultural que estdo sendo deba-
tidas no ambito da Convencio de 2005 da Unesco,
relacionadas a participagdo social, ao tratamento pre-
ferencial de bens, servicos e trabalhadores culturais de
paises em desenvolvimento a adaptagio dos instrumen-
tos da Convencdo para o ambiente digital. Como eixo
transversal de analise, buscamos observar como a parti-
cipagdo das organizacoes da sociedade civil nas esferas
de discussio e decisio da Convencdo influenciam no
andamento de certas agendas e nos termos assumidos
nos debates.

A centralidade que a dimensao da participacao da
sociedade civil possui no ambito da Convengio foi
mencionada no item 2, bem como alguns mecanismos
que possibilitam essa participa¢do que se encontram em
processo de aprimoramento. Como na esfera da partici-
pacio social também operam marcadores economicos e
sociais, ¢ notavel que a presenca de OSCs do Sul global
ainda seja menor, como também ¢ notivel o poder de
articulagdo das organizacdes ligadas a produtores artis-
ticos, muitas das quais possuem trajetOrias historicas ja
bastante consolidadas (e, potencialmente, mais recur-
sos, tanto em termos de capital econémico como tam-
bém de capital simbdlico e politico).

Como argumentado no item 3, a discussdo sobre tra-
tamento preferencial de bens, servicos e trabalhadores
culturais de paises do Sul global assume rumos que, em
alguma medida, reverberam a presenca historica dessas
OSCs no debate. Se temas relacionados ao universo das
artes e dos artistas tendem a ter bastante centralidade,
assim como a dimensao dos direitos de autor, isso pare-
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ce se dar, a0 menos em parte, por mérito da capacidade
de mobilizacio dessas organizagoes.

Ja no item 4, o foco recaiu sobre as adaptacOes da
Convencio ao ambiente digital e a forma como elas tém
contribuido para estabelecer um didlogo mais direto en-
tre governos e sociedade civil, bem como no sentido
de fornecer ferramentas eficientes para a participagao
ativa e instantanea de grupos, associa¢des e individuos,
seja nos paises desenvolvidos e em desenvolvimento.
Vale destacar que as tecnologias de informagao e co-
municagdo se mostraram essenciais na ampliacdo do
engajamento e na conscientizacdo sobre a diversidade
das expressoes culturais. Contudo, ainda ha um grande
desafio posto, que ¢ o de ampliar a agenda de acles e
praticas voltadas a valorizacgao e a difusdo de expressodes
culturais no sentido antropolégico, no que tange a suas
produgdes simbolicas, cosmologias, crengas e tradi¢oes.
Isso envolve criar condi¢oes para que estas culturas (so-
bretudo do Sul global) tenham acesso a banda larga, a
Internet e aos meios de produgao digital e possam ser
incluidas nestas cadeias de producio de sentidos no am-
biente digital.

Em tempos como os que estamos vivenciando, nun-
ca ¢ demais enfatizar o compromisso dos autores com
a diretriz da participacio social, justificada ndo apenas
por valores democraticos, mas também por seu poten-
cial de viabilizar politicas publicas mais efetivas ¢ efica-
zes. O aprimoramento das condi¢Ges e mecanismos que
garantem a participacdo social é processual e envolve
aprendizados. B fundamental compreender que esses
processos ocorrem em um contexto de desigualdades
de diversos tipos, que configuram condigdes muito dife-
rentes para os atores sociais que, em teoria, sio sujeitos
da participacdo. Investigar como diferentes marcadores
de desigualdade interferem nas condi¢oes de participa-
¢do social, sobretudo numa agenda que discute a pro-
mocao da diversidade de expressdes culturais, ¢ uma
tarefa bastante instigante e que deve ser aprofundada.
Afinal, consoante José Marcio Barros (2010), é preciso
abordar o tema da diversidade para além da mera cons-
tatacdo de que somos todos diferentes, avangando para
um tratamento prescritivo e politico para essa questao.
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Abstract

Almost 100 years ago, the Commission International de Coopération Intellectuelle
(CICI) was founded in 1922. Its goal and mission was to enhance peaceful
cooperation between peoples via educational and cultural means. Although
this Commission shared the fate of the League of Nations, CICI’s succes-
sot, the United Nations Educational, Scientific and Cultural Organization (UNE-
SCO) was more successful, laying the groundwork for various international
agreements on the protection of cultural heritage. This article provides an
overview from the beginnings of institutionalized cultural heritage protec-
tion in times of peace almost 100 years ago up until today, where so far both
UN special rapporteurs for cultural rights have proclaimed a human right to
cultural heritage. While this article concludes that such a specialized human
right might still be in the making, sketching the evolution of cultural herita-
ge protection from 100 years ago until the 21* century might allow also for
an outlook on the future of cultural heritage protection.

Keywords: Commission International de Coopération Intellectuelle. Cul-
tural Heritage Protection. Human Right to Cultural Heritage. International
Organizations. UNESCO.

Resumo

Quase 100 anos atrds, a Comissao Internacional de Cooperagio Intelectual
(CICI) foi fundada em 1922. Seu objetivo e missido era aumentar a coope-
ragdo pacifica entre os povos por meios educacionais e culturais. Embora
esta Comissdo compartilhasse o destino da Liga das Nag¢oes, sucessora da
CICI, a Organizacdo das Na¢oes Unidas para a Educacio, a Ciéncia e a Cul-
tura (UNESCO) teve mais sucesso, lancando as bases para varios acordos
internacionais sobre a prote¢io do patrimoénio cultural. Este artigo oferece
uma visao geral desde o inicio da protecao do patrimonio cultural institu-
cionalizado em tempos de paz quase 100 anos atrds até hoje, onde até agora
ambos os relatores especiais da ONU para os direitos culturais proclamaram



o direito humano ao patrimoénio cultural. Embora este
artigco conclua que esse direito humano especializado
ainda possa estar em construg¢ao, esbo¢ando a evolugao
da protecdo do patrimoénio cultural de 100 anos atras
até o século 21, pode permitir também uma perspectiva
sobre o futuro da prote¢do do patrimoénio cultural.

Palavras-chave: protecio do patriménio cultural; Di-
reito Humano ao Patrimonio Cultural; UNESCO; Ox-
ganizagoes Internacionais; ONU

1 Introduction: Institutionalizing
Coopération Intellectuelle in 1920

The League of Nations (LON) was founded on 10*
January 1920 through the ratification of the Treaty of
Versailles. The primary goal of the LON was to main-
tain world peace by aiming at collective security, disar-
mament and the settlement of international disputes.
However, these ambitions could not be pursued in an
isolated manner, but were accompanied by the idea of
an “Intellectual League of Nations” envisioned by Hen-
ri La Fontaine and Paul Otlet.! Also in 1918, Romain
Rolland wrote L’Internationale de I'Esprit, and Heinrich
Mann spoke of an “alliance of intellectuals of all na-
tions”, whereas in 1922, the Austrian aristocrat Karl
Anton Rohan founded the Fédération Internationale des
Unions Intellectuelles (the Europdischer Kulturbund).> Alrea-
dy in the “first session of the League of Nations, in
November 1920, [...] the need to institute intellectual
co-operation alongside the political activity of Govern-
ments” was discussed.” The foundation of the Commis-
sion Internationale de Cooperation Intellectuelle (CICI) on 4™

! See Laqua D, Transnational intellectual cooperation, the League

of Nations, and the problem of order (2011) 6 (2) Journal of Global
History 223-247 (227) with reference to Otlet P, La société intellectuelle
des nations (Alcan 1919) on this Belgium proposal, which, however,
never was put in practice as such. Yet, cf also Wébse A K, “To
cultivate the international mind”: Der Vélkerbund und die Forder-
ung der globalen Zivilgesellschaft (2006) 54 (10) Zeitschrift fiir Ge-
schichtswissenschaft 852—863 (852—853) describing how Dr. Inazo Ni-
tobe, then Undersecretary General of the LON and Director of the
International Bureau, literally screened the streets in Paris in ordert
o find what was left of a civilized global society (,,Restbestinde einer
globalen Zivilgesellschaft zu inventarisieren®).

* See on this Laqua D, Transnational intellectual cooperation, the
League of Nations, and the problem of order (2011) 6 (2) Journal of
Global History 223-247 (226-227).

> Valderrama F M, A history of UNESCO (Unesco publishing
1995) p. 1.

January 1922 as an advisory organ to the Council of the
League of Nations, aiming at promoting international
cultural and intellectual exchange between intellectuals
and comprising inter alia scientists, teachers and artists,
fell, thus, on fertile ground.* Along with the first chait-
person (1922-1925), the philosopher and Nobel Prize
winner in literature Henri Bergson, eleven intellectuals,
among them Marie Curie and Albert Einstein, united
— not as representatives of their governments, but as
intellectuals.” They contributed, in the words of the la-
ter chairperson Gilbert Murray (1928-1939), to an im-
portant goal of the LON: “For the first time in history,
public opinion of the civilized world has now, through
the League, an instrument for expressing itself.” This
commission and its ambition were supported by the
French Government. Beyond that, the French Govern-
ment supported the creation of the Infernational Institute
of Intellectual Cooperation, which was located in Paris, and
founded by a French law promulgated on 9" of August
1925. In addition, the French Government “bort|e] al-
most alone the cost of financing the Institute.””” On 16™
of January 1926, the Institute was inaugurated with an
official ceremony.” National commissions all across the
world were founded and in 1939 44 national delegates
and 45 national commissions worked with the Institute.’”

*  Inventaire des Archives de I'Institut international de coopération

intellectuelle (IICI) 1925-1946. Dossiers de correspondance, docu-
ments et publications aux Archives de TUNESCO 4 Paris, UIS.90/
WS/, Paris, (juin 1990), p. 7. Cf Renoliet J-J, L'UNESCO oublice: la
Société des Nations et la coopération intellectuelle, 1919—1946 (Publications
de la Sorbonne 1999).

> Cf Laqua D, Internationalisme ou affirmation de la nation? La
coopération intellectuelle transnationale dans I'entre-deux-guerres
(2011) 52 (3) Critique Internationale 51—67. For a historical network
analysis approach, see Grandjean M, Archives Distant Reading:
Mapping the Activity of the League of Nations’ Intellectual Coop-
eration (2016) Digital Humanities 531-534; as well as Grandjean M,
Les réseanx de la coopération intellectnelle. I.a Société des Nations comme ac-
trice des échanges scientifiques et culturels dans entre-denx-guerres (Doctoral
Theses Université de Lausanne 2018).

¢ Murray G, The Ordeal of this Generation (London Halley Stew-
art Lectures 1928), p. 148 as quoted by Wébse A K, “To cultivate
the international mind”: Der Vélkerbund und die Férderung der
globalen Zivilgesellschaft (2006) 54 (10) Zeitschrift fiir Geschichtswis-
senschaft 852—863 (860).

See the UN Archives A/136 No. 4068, Memorandum on the
nature and value of the assets of the International Institute of Intel-
lectual Co-operation transferred by the League of Nations to the
United Nations (1946), p. 3.

8 See for more details UNESCO Archives, International Institute
of Intellectual Co-operation, Introduction of IICI. Inventory of ar-
chives 1925-1946 (UIS.90/WS/1), AG 1/1.

?  Inventaire des Archives de 'Institut international de coopération
intellectuelle (IICI) 1925-1946. Dossiers de correspondance, docu-
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And indeed, a glimpse of hope was attached to the Acze
International Concernant la Coopération Intellectuelle, adopted
at a conference in Paris in 1938 and entering into force
after the 8% ratification — in the midst of war —in 1940.'

Between 1940 and 1944 the Institute was
closed and shortly after the reopening, the Institute’s
property, intellectual and material", was transferred to
the United Nations Educational, Scientific and Cultural
Organization (UNESCO). This was feasible, as already
in a letter dating 8" of December 1924, the French
President informed the President of the Council of the

League of Nations as of the following:

“should the International Institute of Intellectnal
Cogperation be abolished, any articles, and, in
particular, the records, archives and collections
of documents deposited in the premises by the
governing body, as well as any property which has
been acquired by the Institute during its period of
operation, shall remain the property of the League
of Nations.”"?

For this succession, the Institute has been
called the “forgotten” UNESCO.” However, at least
the “spirit of co-operation” on which the International

based

“remained latent”." Yet, “there were also important

Institute of Intellectual Cooperation was
institutional breaks, power shifts as well as changing
visions” which must not be overlooked." For instance,

an attempt by France to “re-position” the Institute as an

ments et publications aux Archives de TUNESCO 4 Paris, UIS.90/
WS/, Patis, (juin 1990), p. 8.

1" Inventaire des Archives de I'Institut international de coopéra-
tion intellectuelle (IICI) 1925-1946. Dossiers de correspondance,
documents et publications aux Archives de FUNESCO a Paris,
UIS.90/WS/1, Patis, (juin 1990), p. 8.

" As a fun fact, even 67 paper baskets among other items, were
listed when arranging the transferal of property from the Institute
to UNESCO. See UN Archives A/136 No. 4068, S-0916-0001-
0002-00001 UC, Inventaire des objets mobiliers, p. 1, mentioning
even “corbeille a papier .... 67,

12 UN Archives A/136 No. 4068, Memorandum on the nature and
value of the assets of the International Institute of Intellectual Co-
operation transferred by the League of Nations to the United Na-
tons (1946), p. 1.

3 Renoliet J-J, L'UNESCO oubliée: la Société des Nations et la coopéra-
tion intellectuelle, 1919—1946 (Publications de la Sorbonne 1999).

" Valderrama F M, A bistory of UNESCO (Unesco publishing
1995) p. 19.

15 Pernet C A, Twists, Turns and Dead Alleys: The League of Na-
tions and Intellectual Cooperation in Times of War (2014) 12 (3)
Journal of Modern Enropean History 342-358 (344).

active enterprise which could continue its path also after
World War I1, did not succeed.'

2 Reestablishing and Strengthening
the Institutionalized Protection
after 1945: The foundation of
UNESCO

On 16th of November 1946 the act constituting
UNESCO was signed and the transmission of the work
of the Institute to the newly founded UNESCO un-
der the UN framework followed by the end of 1946.
The Preamble to the UNESCO Constitution holds
that “[...] since wars begin in the minds of men, it is
in the minds of men that the defences of peace must
be constructed”"”. It is in this spirit, in which the “func-
tions and activities with non-political character”'® of the
UN are — due to their very specific nature — an impor-
tant, and still somewhat underestimated component of
the overall success of the UN. In the words of a mem-
ber of the Commission Internationale de Coopération
Intellectuelle in response to a request of the Economic
and Social Council of the UN on “the subject of the
United Nations enquiry on International Research La-
boratories”, no other than Albert Einstein himself said
that:

“[there] is probably
indispensable Institute to be set up under truly

no more urgent and

international and impartial auspices than a great
center of sociological studies where the ways and
means would be researched to establish a better
understanding among nations.”

To this end, he goes on that “[a] method should
be ironed out of teaching for instance history without
creating the obsession of the past as it is so often the
case.” In his eyes,

16 Pernet C A, Twists, Turns and Dead Alleys: The League of Na-
tions and Intellectual Cooperation in Times of War (2014) 12 (3)
Journal of Modern Enropean History 342—358 (356).

7 This opening sentence goes back to Clement Attlee, Prime
Minister of the United Kingdom, and the poet and Librarian of
Congtess, Archibald MacLeish. See Valderrama F M, A history of
UNESCO (Unesco publishing 1995) p. 24.

8 See for this formulation the UN Archives A/136 No. 4068,
English translation from Introduction on the Transfer to UNESCO
of the Functions and Activities of the International Institute of In-
tellectual Co-operation and Utilization by UNESCO of the Assets
of the Institute transferred to the United Nations by the League of
Nations (1946), p. 1.
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“the spell of nationalism may be thus broken
and an actual improvement of relations between
peoples should be aimed at by such an Institute.
Social studies of this kind are to be pressed forward
with utmost eagerness, for it is first in the minds
of men that the conditions of a true international
cooperation ate to be sought”.

According to Albert Einstein, “scientific and techni-

cal progtress would mean little to mankind otherwise.”"’

Based on this understanding, UNESCO started ma-
nifold projects, contributed to the drafting of interna-
tional agreements and adopted important resolutions.
While the Organization’s beginnings were dominated by
the development of a programme to be approved by a
General Conference and by the reconstruction in the
field of education, science and culture in 36 Member
States after World War II at the end of 1947, over the
years, the number of projects and Member States stea-
dily increased. It is UNESCO’s merit that the protection
of cultural heritage has become part of international
law in general and subject to several international con-
ventions in particular.’!

In 1960, UNESCO launched a campaign with the
goal to move the location of the Great Temple of Abu
Simbel in order to spare it from being swamped by the
Nile after the Aswan Dam had been constructed. The
temple, originally constructed in the 13" century BC
during the reign of King Ramses 11, was indeed, reloca-
ted between 1963 and 1968, after UNESCO’s interna-
tional cry for help. This somewhat ad hoc protection of
the now established cultural heritage site was followed
by one of the most important and well known interna-
tional agreements initiated by UNESCO a decade later.

As a milestone in cultural heritage protection in ti-
mes of peace, the Convention Concerning the Protec-
tion of World Cultural and Natural Heritage was adop-
ted by the General Conference of UNESCO in 1972.%

1" UN Archives, $-0921-0032-0003-00006, Summary of a conver-
sation with Dr. Albert Einstein on the subject of the United Nations
enquiry on International Research Laboratories (1946-06-17 — 1948-
01-15), p. 2.

% See on this Valderrama F M, A history of UNESCO (Unesco
publishing 1995) p. 33.

2! For a general overview, see O’Keefe P | and Prott L'V, Cultural
heritage conventions and other instruments: A compendinm with commentaries
(Institute of Art & Law 2011). For an overview on cultural heritage
protection in times of war, which dates back to the Congress of Vi-
enna in 1815, see Odendahl K, Kulturgiiterschutz. Entwicklung, Struktur
und Dogmatik eines ebeneniibergreifenden Normensystems (Mohr Siebeck
2005) p. 18, as well as 107 et seq.

1037 UNTS 151.

The Preamble of this convention points out explicitly
that the “deterioration or disappearance of any item of
the cultural or natural heritage constitutes a harmful
impoverishment of the heritage of all the nations of
the world”. Especially “parts of the cultural or natural
heritage are [considered to be| of outstanding interest
and therefore need to be preserved as part of the world
heritage of mankind as a whole”.” And the #ravaux
préparatoires of the World Heritage Convention underli-
ne this cosmopolitan spirit as an eatlier draft considered
the Convention’s purpose to restrict the illegal transfer
of “peoples” cultural heritage instead of the heritage
of States.*

With its currently 194 State Parties the World Heri-
tage Convention is a truly universal treaty regime com-
bining the conservation of nature and cultural herita-
ge.” Precisely this universal coverage demonstrates the
general agreement on the importance of cultural herita-
ge. Seemingly, no State would openly claim to disrespect
cultural or natural heritage.

By establishing the World Heritage List, the Herita-
ge Convention brings the duty upon its State Parties to
nominate according to Art 1 “monuments” such as ar-
chitectural works, works of monumental sculpture and

% On the public nature of “cultural artifacts”, see Lindsay P, Can

We Own the Past? Cultural Artifacts as Public Goods (2012) 15 (1)
Critical Review of International Social and Political Philosophy 1-17.

# See Vrdoljak A F, Human Rights and Cultural Heritage in In-
ternational Law, in Lenzerini F and Vrdoljak A F (eds) International
Law for Common Goods. Normative Perspectives on Human Rights, Culture
and Natnre (Hart 2014) 139173 (147). Discussing the subjects of
the cultural heritage discourse, the floor is divided between cos-
mopolitans considering cultural heritage as component of a com-
mon human culture (Merryman ] H, Two Ways of Thinking About
Cultural Property (1986) 80 (4) Awmerican Journal of International 1.aw
831-853 (831-832) pointing at the 1954 Hague Convention for the
Protection of Cultural Property in the Event of Armed Conflict)
and nationalists prioritizing the national interest (Merryman, 832—
833 pointing at the 1972 UNESCO convention). While the former
declares the subject of cultural heritage protection practically to be
mankind as such, the latter approach favors the nation state as the
main protagonist. At least in the literature, there are strong voices
with good reasons pushing towards a focus on the object rather
than on the nation (eg Merryman ] H, The Nation and the Object
(1994) 3 (1) International Journal of Cultural Property 61-76 (61). See
also Cuno J, Who Owns Antiquity? Musenms and the Battle over Our An-
cient Heritage (Princeton University Press 2008) p. 146 “Antiquities
are the cultural property of all humankind, humankind—of people,
not peoples—evidence of the world’s ancient past and not that of
a particular modern nation. They comprise antiquity, and antiquity
knows no borders.”

»  Statistics available at https://whc.unesco.otg/en/statesparties/
[last accessed 13 July 2020].
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painting, “groups of buildings” or “sites” to be included
in the list, currently featuring — besides the mentioned
Great Temple of Abu Simbel — over 1000 sites worldwi-
de. The enlistment enables the protection of the incor-
porated sites and obliges States to report to the World
Heritage Committee, established in 1976, the state of
conservation of the listed objects. In the case of which
a listed site is in danger, the World Heritage Committee
has established itself the possibility to put this site on
the List of World Heritage in Danger according to Art
11 (3) of the World Heritage Convention — also in the
event that no request for help had been issued.”

The 1970 Paris Convention on the Means of Pro-
hibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property, too, is a
UNESCO child. This Convention was adopted on 14™
of November 1970, and entered into force on 24" of
April 197277 and is of importance as the restitution of
looted cultural property such as art is a constant mat-
ter of debate and the illegal market is booming. While
provenance research constitutes a relatively new field of
research aimed at the identification of property status
and history of inter alia paintings and other valuable
cultural objects, the currently 140 State Parties agreed
to the protection of cultural property including accor-
ding to its Article 1 “property which, on religious or
secular grounds, is specifically designated by each State
as being of importance for archaeology, prehistory, his-
tory, literature, art or science” belongs to a specifically
in the convention listed category (Art 1 a—k). If an ob-
ject constitutes cultural property as defined by a State
party along the lines of Art 1 and Art 4 of the Conven-
tion, the State party has specific duties of preservation
but may also rely on the restitution provisions regar-
ding the property and on the international cooperation
as manifested for instance in the recovery assistance of
stolen or illegally exported cultural property envisaged
by the Convention. The Convention furthermore obli-
ges its parties to control the trading market and provide
for criminal law provisions and appropriate sanctions.
While some progress has been achieved concerning
the restitution of art looted during the Second World
Wiar, the necessity to discuss, research the provenance,

% See Lenski S-C, (?jﬁ)ﬂf/z'cbef Kulturrecht. Materielle und immaterielle
Kulturwerke zwischen Schutz, Forderung und Wertschipfung (Mohr Siebeck
2013) p. 174-175 with further reference to No 177 Operational
Guidelines for the Implementation of the World Heritage Conven-
tion.

#7823 UNTS 231.

reconstruct and — if applicable — restitute art or cultural
heritage of former colonies to the places of origin is
still an open matter of debate to which UNESCO could
contribute substantially. Yet, important voices already

see the “tide turning”.?®

While during the 1980s, attention was attached to
“systematizing and improving existing practices in indi-
vidual programme actions; consolidated evaluation of
programme themes; and selective evaluations of speci-
fic projects”,” in 1992, UNESCO established the “Me-
mory of the World” Programme which aims at pro-
tecting documents of extraordinary value in archives,
libraries and museums. This programme allows for the
listing of specific documents which are then counted
as wotld heritage.™ Thereby, treasures in libraries and
archives receive special protection spanning film and vi-
deotapes, sound recordings, as well as newsprints, pho-
tographs and other digital documents.

The institutionalization of cultural heritage protec-
tion, however, does not stand still. Beyond the men-
tioned agreements, two rather young conventions, the
Convention on the Safeguarding of the Intangible Cul-
tural Heritage adopted on 17" of October 2003, and
entered into force on 20" of April 2006”" with currently
178 State parties as well as the UNESCO Convention
on the Protection of the Underwater Cultural Heri-
tage, adopted on 2™ of November 2001, and entered
into force 2™ of January 2009°* with currently 54 State
Parties, further complement the protection of cultural
heritage. By extending the scope of protection on in-
tangible and underwater objects, the institutionalized
protection still seems to be quite flexible adapting to an
increasingly diverse range of needs. Especially, the ra-

#  Vrdoljak A F, Human Rights and Illicit Trade in Cultural Ob-
jects, in Borelli S and Lenzerini F (eds) Cultural Heritage, Cultural
Rights, Cultural Diversity — New Developments in International Iaw (Mar-
tinus Nijhoff 2012) 107-140 (107). Cf also the UNIDROIT Con-
vention on Stolen or Illegally Exported Cultural Objects adopted
on 24 June 1995, and which entered into force on 1 July 1998 (2421
UNTS 457), which complements the Paris Convention for matters
of private law on international art trade, especially demanding buy-
ers’ responsibility when acquisitioning cultural objects. By now, this
convention, however, only features 48 Member States.

#  Cf Valderrama F M, A history of UNESCO (Unesco publishing
1995) p. 257 et seq.

% Cf Chatlesworth H, Human Rights and the Memory of the
World Programme, in Langfield M, Logan W and Nic Craith M (eds)
Cultnral Diversity, Heritage and Human Rights — intersections in theory and
practice (Routledge 2010) 21-30.

2368 UNTS 1.

2 2562 UNTS 3.

KIRCHMAIR, Lando. A 100 years institutionalized cultural heritage protection: from the institutionalized international coopération intellectuelle to the human right to cultural heritage. Revista de

*° Direito Internacional, Brasilia, v. 17, n. 3, p- 94-108, 2020

=)



pidly growing number of State parties to the Intangible
Heritage Convention demonstrates the broad acceptan-
ce of this extension in international cultural heritage
law.” Somewhat skeptical voices, however, relate this
rapidly growing body of State Parties to a “certain lack

2

of ‘legal bite” of this Convention.”* Nonetheless, while
the 1972 Heritage Convention has been criticized for
a Burocentric approach, the recognition of intangible
heritage is an important extension in the protection of
cultural heritage, if not so say a “counterpoint” to the
earlier, narrower focus of protection of cultural pro-
perty only.”” The Intangible Heritage Convention, thus,
comprises according to Art 2 (1) “the practices, repre-

sentations, expressions, knowledge, skills — as well as

¥ See especially Blake J, International Cultural Heritage Law (Oxford
University Press 2015) p. 336 stating that ,,[t|his treaty has had a
noticeable impact even in the first eight years after its entry into
force (from 2006 to 2014) in the number of Parties that have ei-
ther revised existing legislation to accommodate safeguarding of
this heritage and the requirements of the Convention, or have in-
troduced new legislation to do this. In addition, a number of Par-
ties have developed new cultural policies and policies in other areas
(rural development, environmental protection, etc) that are heavily
influenced by this Convention. In this way, one of the main impacts
of such instruments may well be educative, encouraging both inter-
nal policy and legislative development and regional or international
cooperation frameworks. To a lawyer of the more ‘classical’ school
this may not seem to be sufficiently like ‘law’, but it undoubtedly
realizes important achievements in an area of great complexity and
sensitivity and one in which States negotiating new agreements will
always seek to reserve the majority of matters to their own sovereign
jurisdiction.” See, however, for a reference to the Brazilian Constitu-
tion of 1988 protecting already intangible cultural heritage in Art
215 and 216, see Fernandes Lima N and Teles Silva S, Conciliating
the overlap of protected areas and traditional territories: legal inno-
vations for biological diversity conservation in brazilian parks (2019)
16 (2) Bragzilian Journal of International Iaw 126—139 (129).

* See Lixinski L, Selecting Heritage: The Interplay of Art, Politics
and Identity (2011) 22 (1) European Journal of International 1.aw 81—
100 (81); for details, see Blake ] and Lixinski I, The 2003 UNESCO
Intangible Heritage Convention (Oxford University Press 2020).

*  Smith L and Akagawa N, Introduction, in Smith L and Akagawa
N (eds) Intangible Heritage (Routledge 2009) 1-10 (1). Cf Prott L. V
and O’Keefe P J, “Cultural Heritage” or “Cultural Property”’? (1992)
1 (2) International Journal of Cultural Property 307-320 (312) highlight-
ing that the term “cultural property” was used for the first time in
the 1954 Hague Convention, however, the 1972 UNESCO Conven-
tion as well as especially in the literature the broader term “cultural
heritage” is preferred by now as this term also includes intangible
heritage. See also Blake J, On Defining the Cultural Heritage (2000)
49 International & Comparative 1aw Quarterly 61-85 (65 et seq); as
well as Vrdoljak AF and Francioni F, Introduction, in: Francioni F
and Vrdoljak A F (eds) The Oxford Handbook of International Cultural
Heritage Iaw (Oxford University Press 2020) 1-42 (2 et seq) being
aware of the “enternal question” of the legal definition of “cultural
heritage”, yet mentioning in broad strokes the extension from im-
movable, tangible heritage to include also intangible heritage.

the instruments, objects, artefacts and cultural spaces
associated therewith — that communities, groups and, in
some cases, individuals recognize as part of their cultu-

ral heritage.”*

According to Art 1 (1) (a) of the Underwater Cultu-
ral Heritage Convention ‘““Underwater cultural heritage’
means all traces of human existence having a cultural,
historical or archaeological character which have been
partially or totally under water, periodically or con-
tinuously, for at least 100 years such as:” (i) sites etc,
(i) vessels, aircraft, etc, and (iii) objects of prehistoric
character. Especially “the elimination of the undesirable
effects of the law of salvage and finds; the exclusion
of a first-come-first-served approach for the heritage
found on the continental shelf; and the strengthening
of regional cooperation” are important innovations
of this convention.” This is of importance as for ins-
tance Art 303 (2) UNCLOS only enables States to pro-
tect underwater cultural heritage in the contiguous zone
in a quite complex and also limited manner.” If un-
derwater cultural heritage is not protected, States with
“liberal” approaches can easily provide for a legalization
via national law of dubious practices of “salvaging” in-
sufficiently protected underwater cultural heritage for
profit.*

Almost in the same breath, the UNESCO Universal
Declaration on Cultural Diversity was adopted by the
General Conference on 2° of November 2001 and, in

% Cf Scovazzi T, The Definition of Intangible Cultural Heritage
in Borelli S and Lenzerini F (eds) Cultural Heritage, Cultural Rights,
Cultnral Diversity — New Developments in International Iaw (Martinus Ni-
jhoff 2012) 179-200.

7 Scovazzi T, Underwater Cultural Hetitage as an International
Common Good, in Lenzerini F and Vrdoljak A T (eds) International
Law for Common Goods. Normative Perspectives on Human Rights, Culture
and Nature (Hart 2014) 215-230 (224).

# Cf O’Keefe P J, Shipwrecked heritage: a commentary on the UNESCO
Convention on Underwater Cultural Heritage (Institute of Art & Law 2™
ed 2014).

¥ See for ctitique Scovazzi T, Underwater Cultural Heritage as an
International Common Good, in Lenzerini F and Vrdoljak A F (eds)
International Law for Common Goods. Normative Perspectives on Human
Rights, Culture and Nature (Hart 2014) 215-230 (219 et seq) quoting
also Oxman B H, Marine Archeology and the International Law of
the Sea (1988) Columbia Jonrnal of 1aw and the Arts 353-372 (363).

%0 See on this Scovazzi T, Underwater Cultural Heritage as an In-
ternational Common Good, in Lenzerini F and Vrdoljak A F (eds)
International Law for Common Goods. Normative Perspectives on Human
Rights, Culture and Nature (Hart 2014) 215-230 (222 et seq) providing
examples such as the United States Court of Appeals for the Fourth
Circuit in the decision rendered on 24 March 1999 case RMS' Titani,
Inc v Haver, ILM 1999, 807.
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2003, UNESCO adopted the Charter on the Preserva-
tion of Digital Heritage “consist[ing] of unique resout-
ces of human knowledge and expression” such as “te-
chnical, legal, medical and other kinds of information
created digitally, or converted into digital form from
existing analogue resources” (Art 1).

Besides these international conventions, also 2 num-
ber of regional cultural heritage instruments exists. In
Africa, the Cultural Charter for Africa (1976) and the
Charter for the Cultural Renaissance of Africa (2000)
are of relevance for our topic.”! Especially Art 22 (1)
of the African Charter on Human Rights and People’s
Rights (“Banjul Charter”) (1981) deserves mentio-
ning, This Article explicitly includes “the right to the
[people’s] economic, social and cultural development
with due regard to their freedom and identity and in the
equal enjoyment of the common heritage of mankind.”
Besides this right, also “States shall have the duty, in-
dividually or collectively, to ensure the exercise of the
right to development.”

While there are no specific treaty instruments, with
regard to the protection of cultural heritage in the Mi-
ddle East and North Africa, the Doha Conference of
Ulama on Islam and Cultural Heritage* as well as, in
Asia, the ASEAN Declaration on Cultural Heritage
(2000) are worth mentioning. However, it is important
not to conflate a seeming lack of legal protection which
is too easily identified with Eurocentric glasses.*

The Convention on the Protection of the Archeolo-
gical, Historical, and Artistic Heritage of the American
Nations (1976) and the European Cultural Convention
from 19" of December 1954* are relevant regional ins-
truments for America and Europe. Especially among
the latter other instruments of the Council of Euro-
pe like the 2005 Framework Convention on the Value
of Cultural Heritage for Society (“Faro Convention”,

1 Cf Ndoro W, Mumma A and Abungu G (eds) Cultural Heritage
and the Law. Protecting immovable heritage in English-speaking countries of
Sub-sabaran Africa ICCROM Conservation Studies 2008).

2 Cf generally Baker W G, The Cultural Heritage of Arabs, Islam, and
the Middle Fast (Brown 2003); Irsheid C, The Protection of Cultural
Property in the Arab World (1997) 6 (1) International Journal of Cul-
tural Property 11-46.

¥ See Rico T, Islam, Heritage, and Preservation: An Untidy Tradi-
tion (2019) 15 (2) Material Religion. The Journal of Objects, Art and Belief
148-163 (148) on a “Eurocentric preservation dogma and its en-
counter with different articulations and practices related to Islam”.

218 UNTS 139.

from 27" of October 2005)* is of importance. Accot-
ding to its Art 1, “rights relating to cultural heritage”
are considered to be “inherent in the right to participate
in cultural life” which in turn is explicitly linked to the
UN Universal Declaration on Human Rights. Concer-
ning more recent instruments, the Council of Europe
Convention on Offences relating to Cultural Property
adopted on 3 of May 2017* is a showcase of still on-
going international efforts of constantly strengthening
and extending the fight against illegal trafficking of cul-
tural properties in Europe by obliging its State parties to
implement specific criminal law norms.

International agreements are not the only source of
international law norms on cultural heritage law. There
is a lively discussion on potential international custo-
mary norms and general principles of law on cultural
property protection in times of peace including eg repa-
triation obligations of states, which is, however, negated
by the majority of scholars.*’

3 From Institutionalized Interstate
Heritage Protection to a Human
Right to Cultural Heritage in the 21+
century?

The above mentioned agreements on cultural herita-
ge protection are classical interstate norms, obliging and
enabling mainly States. Such a somewhat narrow focus,
however, might leave cultural heritage unprotected. In
order to address such lacunas, there is a rising quest ena-
bling individuals and groups to raise human rights clai-
ms against the State also in the field of cultural heritage
protection. And indeed, upon closer inspection, there
are manifold human rights implications in the field of
cultural heritage protection. They span from indirect in-
fluences and links between cultural heritage and various
specific human rights to the somewhat daring assertion
of a human right to cultural heritage.

Several international human rights treaties include
provisions closely related or indirectly promoting cul-

#  CETS No 199.

¥ CETS No 221.

Y7 Cf Odendahl K, Kulturgiiterschutz. Entwicklung, Struktur und Dog-
matik eines ebeneniibergreifenden Normensystems (Mohr Siebeck 2005) p.
145 et seq, 157, 179 et seq.
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tural heritage.* While Art 22 of the Universal Declara-
tion of Human Rights makes clear that cultural rights
are “indispensable for [everyone’s| dignity and the free
development of [everyone’s| personality”. The right to
take part in cultural life is enshrined in Art 27 of the
Universal Declaration of Human Rights. Art 15 (1) (a)
of the International Covenant on Economic, Social and
Cultural Rights also obliges States to recognize the ri-
ght of everyone to take part in cultural life. An impor-
tant component of this right is, according to General
Comment No 21 of the UN Committee on Economic,
Social and Cultural Rights (CESCR), the “obligation to
respect [which] includes the adoption of specific mea-
sures aimed at achieving respect for the right of everyo-
ne, individually or in association with others or within a
community or group |[...] d) [t]o have access to their own
cultural and linguistic heritage and to that of others.”*
Beyond that, the CESCR has declared that “the obliga-
tions to respect and to protect freedoms, cultural herita-
ge and diversity [to be] interconnected”.”’

The right to enjoy one’s own culture is furthermore
guaranteed by Art 27 of the International Covenant on
Civil and Political Rights (ICCPR) providing for the ri-
ght of members of minorities to enjoy their own cultu-
re, practice their own religion and use their own langua-
ge. A specific expression of such rights is guaranteed
by the United Nations Declaration on the Rights of
Indigenous Peoples as well as the International Labour
Organization’s Convention No 169, the Indigenous and
Tribal Peoples Convention, from 1989. Both containing
various provisions in general regarding cultural rights
and more specifically also promoting cultural heritage.

Cultural heritage has also links to further human ri-
ghts such as human dignity as well as identity, and is
important for the right of peoples to self-determina-
tion.”" The right to education, too, “is crucial in foste-
ring respect for the diversity of cultural heritages and
expressions” and since “much of cultural heritage has

*#  For an overview, see Shaheed A/HRC/17/38 [2011] para 34 et
seq; Blake J, Taking a Human Rights Approach to Cultural Heritage
Protection (2011) 4 (2) Heritage & Society 199-238 (215 et seq, and
espec 223 et seq); Blake |, International Cultural Heritage Iaw (Oxford
University Press 2015) p. 288 et seq.

¥ E/C12/GC/21 General comment No 21 [2009] at para 49d.

¥ E/C12/GC/21 General comment No 21 [2009] at para 50.

! For a discussing again what Raphael Lemkin had coined ,,cultut-
al genocide® in 1944, see, eg, Bilsky L. and Klagsbrun R, The return
of cultural genocide? (2018) 29 (2) European Journal of International
Law 373-396.

religious connotations, the right to freedom of thought
and religion is of great relevance for the right of access
to and enjoyment of cultural heritage” t00.”

The 1993 summit meeting of the Council of Europe
Heads of State has generally made a direct link between
cultural heritage and human rights.”> And indeed, it see-
ms that the international community increasingly consi-
ders the importance of cultural heritage as an important
pillar of a flourishing cultural diversity as important for
human rights in particular and peace and stability in a
morte broader perspective.”* For instance, the 2007 Uni-
ted Nations Declaration on the Rights of Indigenous
Peoples provides in Art 31 that “Indigenous peoples
have the right to maintain, control, protect and develop
their cultural heritage”. In addition, they should control
their own cultural resoutces as enshrined in Art 35.”

The human rights discourse on cultural heritage has
been shaped. Rising legal claims towards a collective hu-
man right to protect, preserve, or reclaim cultural heri-
tage are increasingly made. Farida Shaheed, the first UN
Special Rapporteur in the field of cultural rights establi-
shed by the Human Rights Council through resolution
10/23 in 2009, considered in her first thematic report
in 2010 “the conduct of cultural practices and access
to cultural heritage” being part of the broad range co-
vered by cultural rights.*® A year later she held that “[c]
onsidering access to and enjoyment of cultural herita-

2 Shaheed A/HRC/17/38 [2011] para 48, cf paras 2, 45-47; cf
Vrdoljak A F, Human Rights and Illicit Trade in Cultural Objects,
in Borelli S and Lenzerini F (eds) Cultural Heritage, Cultural Rights,
Cultnral Diversity — New Developments in International 1aw (Martinus
Nijhoff 2012) 107-140 (139) speaking of a “cross-fertilization be-
tween human rights and cultural heritage law in the field of movable
heritage”.

% See Blake J, On Defining the Cultural Heritage (2000) 49 Interna-
tional & Comparative Law Quarterly 61-85 (73).

> See eg Vrdoljak A F, Human Rights and Cultural Hetitage in
International Law, in Lenzerini F and Vrdoljak A F (eds) International
Law for Common Goods. Normative Perspectives on Human Rights, Culture
and Nature (Hart 2014) 139-173; Francioni F, The Evolving Frame-
work for the Protection of Cultural Heritage in International Law,
in Borelli S and Lenzerini F (eds) Cultural Heritage, Cultural Rights,
Cultnral Diversity — New Developments in International 1aw (Martinus
Nijhoff 2012) 3-25 (25); or Scovazzi T, Culture, in Chesterman S,
Malone D M and Villalpando S (eds) The Oxford Handbook of United
Nations Treaties (Oxford University Press 2019) 307-320 (307) ,,The
treaties of global scope concluded to date in the field of culture aim
at bringing two fundamental messages. First, culture contributes to
the maintenance of peace. Second, the protection and promotion
of culture is a general interest of the international community as a
whole.*

»  GA A/RES/61/295, 13 September 2007.

% Shaheed A/HRC/14/36 [2010] para 9.
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ge as a human right is a necessary and complementary
approach to the preservation / safeguard of cultural
heritage”.”” Therefore she advocates for perceiving cul-

tural heritage “from a human rights perspective”.™

This take on cultural heritage protection is, however,
far from evident. Firstly, there is no specific universal
right to cultural heritage, enshrined in a specific article
in an international agreement. Secondly, especially the
broad understanding of cultural heritage, including not
only material cultural property but also immaterial prac-
tices and traditions as well as natural heritage, challen-
ges the classical scope of protection of human rights.
Therefore some voices even warn from the danger that
cultural heritage framed as a human right, might endan-
ger other human rights, when, for example, a specific
traditional practice might clash with established human
rights.”” Barkan, for instance, expressed criticism about
group rights and the possibility of “offensive groups”.®
Thirdly, critical voices are concerned about a poten-
tial hegemonic rights framework.”" Logan describes in
this vein a “clash between universalism and cultural
relativism”.%* Similatly, it has been submitted that cul-
tural property is a paradox within the logic of property.
That “each group possesses and controls or ought to
control — its own culture” would be at odds with a dy-
namic understanding of what is culture.’

Skeptical voices go even further and doubt the “as-

sumption” “that cultural property is distinctive or spe-
cial, and therefore different from ordinary property”.**

7 Shaheed A/HRC/17/38 [2011] pata 2.

% Shaheed A/HRC/17/38 [2011] pata 4 et seq.

¥ See eg Logan W S, Closing Pandora’s Box: Human Rights Co-
nundrums in Cultural Heritage Protection, in Silverman H and Rug-
gles D T (eds) Cultural Heritage and Human Rights (Springer 2007)
33-52 (40 et seq). Yet it is not the case that the UN special rap-
porteur would be blind for such dangers: Bennoune A/HRC/40/53
[2019] para 10; see however, also para 17.

% Barkan E, Genes and burkas: predicaments of human rights and
cultural property, in Silverman H and Ruggles D T (ed) Cultural herit-
age and bhuman rights New York: Springer 2007) 184-200 (199). For
critique of treating an object “with respect simply because they are
old”, see James S P, Why Old Things Matter (2013) 12 (3) Journal of
Moral Philosophy 313-329 (313) who however points to virtue ethics
to take serious the history of “old inanimate objects”.

" Cowan J, Culture and rights after culture and rights (2006) 108
American Anthropologist 9-24.

2 Logan W S, Closing Pandora’s Box: Human Rights Conundrums
in Cultural Heritage Protection, in Silverman H and Ruggles D F
(eds) Cultural Heritage and Human Rights (Springer 2007) 33—52 (50).
% Mezey N, The Paradoxes of Cultural Property (2007) 107 Colum-
bia Law Review 2004—2046 (2004).

¢ See eg Posner E A, The International protection of Cultural

Therefore, according to Posner, “[tlhere is no good
argument for international legal regulation of cultural
property, during peacetime or wartime.” Even more so,
he argues, “the UNESCO Convention likely has per-
verse effects and that the treatment of cultural property
would improve, even during wartime, if the current re-
gime of international regulation were abolished”.®

Addressing these doubts and critiques, it is impor-
tant not to throw the baby out with the bath water.
While, for instance, Silverman is aware of the difficult
entanglements, nevertheless she rightly states that the
possibility of cultural heritage as a human right “should
not be abandoned because of its complexities”.* The
view that cultural heritage or property is in no meanin-
gful way different than ordinary property seems to be
at odds with the identity forming function of specific
objects, places and practices. It is precisely the unders-
tanding of cultural heritage being of value for more
than one individual, often a larger group as for instan-
ce a nation, which contrasts sharply with the skeptical
argument as to treating cultural property as ordinary
property.

Also, the seeming clash between universalism and
cultural relativism as well as the fear of cultural heritage
as a human right with potential to endanger established
human rights does not seem to be a striking argument
against cultural heritage as a human right as such. Whi-
le conflicts between human rights are also well known
among established human rights and usually are care-
fully balanced, it seems not to be the case that any cul-
tural heritage related rights position gives the floor to a
dangerous hegemonic universalist position.

What is, indeed however, a major obstacle, is the sti-
I somewhat lacking codification of a cultural heritage
human right. The missing article is neither balanced by
respective customary international law norms or gene-
ral principles of law, and therefore, it seems difficult to
advocate too strongly for such a human right. This is
related to somewhat less generally arguing and not over-
ly skeptical voices which warn against asking too much

Property: Some Skeptical Observations (2007) 8 Chicago Journal of
International Iaw 213-231 (214-215).

®  See eg Posner E A, The International protection of Cultural
Property: Some Skeptical Observations (2007) 8 Chicago Journal of
International Iaw 213-231 (214-215, 225, 228).

0 Silverman H, World Heritage and Human Rights, in Smith C
(ed) Encyclopedia of Global Archaeology (2014 Edition) 7874-7877

(7875).
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from cultural heritage as global, regional, national and
local claims which might easily be incompatible.”” Gill-
man, in turn, holds that instead of taking heritage itself
as a basic good, rather “debates over heritage should, in

the end, be about the well-being of individuals”.®®

It is however not the case that the UN special rap-
porteur is not aware of such criticism. Farida Shaheed
acknowledged that in a way when saying that “[a]lthou-
¢h these instruments do not necessarily have a human
rights approach to cultural heritage, in recent years, a
shift has taken place from the preservation/safeguard
of cultural heritage as such, based on its outstanding va-
lue for humanity, to the protection of cultural heritage
as being of crucial value for individuals and communi-

7% She concludes,

ties in relation to their cultural identity.
thus, her 2™ report in 2011 reflecting on international
law and practice that “the need to preserve/safeguard
cultural heritage is 2 human rights issue.””” She details
this further in locating the legal basis of the right of ac-
cess to and the enjoyment of cultural heritage “in parti-
cular, in the right to take part in cultural life, the right of
members of minorities to enjoy their own culture, and
the right of indigenous peoples to self-determination
and to maintain, control, protect and develop cultural
heritage.””" Interestingly she explicitly mentions also
“the obligation to seek and provide international assis-
tance and cooperation” which “is firmly laid down in ar-
ticle 2 of the Covenant” in order to prevent excuses of
“scarce economic resources” impeding the compliance
with cultural heritage rights.”> Also in her first report to
the UN General Assembly in 2012, she submitted her
understanding of cultural rights including the protec-
tion of “access to tangible and intangible cultural heri-
tage as important resources enabling such identification

and development processes”.”

The shift of taking cultural heritage rights seriously
from a human rights angle, is also noticeable in the way
how UNESCO advances cultural heritage, constantly
developing cultural heritage protection towards a hu-

¢ Lowenthal D, The Heritage Crusade and the Spoils of History (Viking
1997) p. 227.

% Gillman D, The Idea of Cultural Heritage (Cambridge University
Press, rev ed 2010) p. 21.

#  Shaheed A/HRC/17/38 [2011] pata 20.

0 Shaheed A/HRC/17/38 [2011] pata 77.

" Shaheed A/HRC/17/38 [2011] pata 78.

> Shaheed A/HRC/17/38 [2011] para 72.

7 Shaheed A/67/287 [2012] para 7.

man rights based approach.” Therefore, it wasn’t sur-
prising that Karima Bennoune, the second UN Special
Rapporteur in the field of cultural rights, strengthened
in her first thematic report on 27" of October 2016
the position of her predecessor.”” As to that date, cul-
tural heritage was particularly endangered and therefore
she focused on the “intentional destruction of cultural
heritage, as exemplified by the demolitions of the Baal-
shamin Temple and the Temple of Bel in Palmyra in
2015”7 Howevet, in so doing she too highlighted the
“[ijmportance of cultural heritage from a human rights

perspective”.”

Also in her first report to the UN General Assembly,
she “sets out a human rights approach, which she has de-
veloped, to the intentional destruction of cultural herita-
ge, in conflict and non-conflict situations, by States and
non-State actors”.”® And in subsequent reports she raises
awareness for the work of what she coins “cultural rights
defenders”, that is “human rights defenders who defend
cultural rights in accordance with international standards”.
To her, the rights that such human right defenders advo-

cate, are “a cote part of international human rights law”.”

™ See eg Donders Y, UNESCO and Human Rights, in Gerd Obet-
leitner (ed) International Human Rights Institutions, Tribunals and
Courts (Springer 2018), 251-269 (2506); cf Ekern S, Logan W, Sauge
B and Sinding-Larsen A (eds) World Heritage Management and Human
Rights (Routledge 2015); Silverman H and Ruggles H and Ruggles
DF, Cultural Heritage and Human Rights, in Silverman H and Rug-
gles DF (eds) Cultural Heritage and Human Rights (Springer 2007) 3—-29
(6).

> Bennoune A/HRC/31/59 [2016] para 50-51.

¢ Bennoune A/HRC/31/59 [2016] para 34.

7 Bennoune A/HRC/31/59 [2016] paras 47 et seq. Also in the
tenth anniversary report of the UN Special Rapporteur on cultur-
al rights, Bennoune A/HRC/40/53 [2019] para 15, she explicitly
mentions “(e) the rights to enjoy and have access to the arts, to
knowledge, including scientific knowledge, and to an individual’s
own cultural heritage, as well as that of others; and (f) the rights
to participate in the interpretation, elaboration and development of
cultural heritage and in the reformulation of cultural identities”.

® A/71/317 [2016] Summary. Cf for a general overview on the
protection of cultural property in armed conflict, O’Keefe R, Cul-
tural Heritage and International Humanitarian Law, in: Francioni
F and Vrdoljak A T (eds) The Oxford Handbook of International Cul-
tural Heritage Iaw (Oxford University Press 2020) 43—74. See also
the reparations order in the ICC Trial Chamber VIII, Prosecutor
v. AAhmad Al Faqi Al Mahdi, ICC-01/12-01/15 (17 August 2017)
para 108, however, holding that the “Chamber cannot conclude to
the requisite standard of proof that Mr Al Mahdi is liable for bodily
harm or other kinds of property loss or damage. In this regard, the
Chamber emphasises the relatively narrow scope of this case rela-
tive to the wider range of human rights violations alleged to have
occurred in Timbuktu and elsewhere throughout Mali. Mr Al Mahdi
cannot be held responsible for these broader tragedies”.

" Bennoune A/HRC/43/50 [2020] para 2.
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The approach advocated by both UN special rap-
porteurs resonates with academia. The recognition of a
human right to culture in international law is taken as a
proof for the evolution of cultural heritage “away from
a property framework and toward a human rights-based
approach”.® Lenzerini, for instance, holds that “inter-
national safeguarding of ICH [Intangible Cultural He-
ritage] must rely on the concomitant application, even
though in an indirect manner, of international human
rights law”.*' And Logan understands heritage as “cul-
tural practice” and human rights “as the most signifi-

cant part of the international heritage of humanity”.**

4 Conclusion

It has been quite a long journey from the Coopé-
ration Intellectuelle institutionalized after the First
World War to the human right to cultural heritage in
the 21st century. What a brief glimpse at this develo-
pment shows, is that the institutionalization in general,
and specifically active agents in such an institutionalized
setting, can indeed bring forward important protective
schemes. While it has been specific individuals during
the inter-war period and after the Second World War
who facilitated the institutionalization of cultural heri-
tage protection,” it is again individual agents, namely
the UN special rapporteurs on cultural rights, Farida
Shaheed and Karima Bennoune who strongly advoca-
te for an important development of cultural heritage

8 Alderman K L, The Human Right to Cultural Property (2011)
20 (1) Michigan State International 1.aw Review 69-81 (70); cf Blake
J, Taking a Human Rights Approach to Cultural Heritage Protec-
tion (2011) 4 (2) Heritage & Society 199-238; Lixinski L, Heritage
for Whom? Individuals’ and Communities” Roles in International
Cultural Heritage Law, in Lenzerini F and Vrdoljak A F (eds) Inter-
national Law for Common Goods. Normative Perspectives on Human Rights,
Cultnre and Nature (Hart 2014) 193-213 (207 et seq) discussing indi-
viduals’ and communities’ roles). Silberman N, Heritage Interpreta-
tion and Human Rights: Documenting Diversity, Expressing Iden-
tity, or Establishing Universal Principles? (2012) 18 (2) International
Journal of Heritage Studies 245-256 (253).

8 Lenzetini F, Intangible Cultural Heritage: The Living Culture
of Peoples (2011) 22 Eurgpean Journal of International I.aw 101-120
(101).

8 Logan W, Cultural diversity, cultural heritage and human rights:
towards heritage management as human rights-based cultural prac-
tice (2012) 18 (3) International Journal of Heritage Studies 231-244 (231).
% See only Grandjean M, Les réseaux de la coopération intellec-
tuelle. La Société des Nations comme actrice des échanges scienti-
fiques et culturels dans I'entre-deux-guerres (Doctoral Theses Uni-
versité de Lausanne 2018).

protection: to frame cultural heritage as a human rights
issue.* Accompanied by the Committee on Economic,
Social and Cultural Rights’ General Comment No 21
adopted on 21st of December 2009, the prospective
human right to cultural heritage obliges States to res-
pect, protect® and fulfil* individual’s and group’s rights
to cultural heritage.
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Resumo

Este estudo tem como objetivo analisar a protecio de bens culturais to-
mando como referéncias duas normas nacionais, a alema Ku/turgutschutzge-
setrz — KGSG e a norte americana Holocanst Expropriated Art Recovery Act of
2076 — HEAR. Para alcangar esse objetivo, utilizar-se-4 a metodologia com-
parativa de normas legislativas, além do dialogo destas com outras normas
internacionais sobre o tema. Utilizou-se, para um melhor desenvolvimento
do tema, de fontes bibliograficas e legislativas. Na primeira parte, apresenta-
se o contexto dos bens culturais e sua necessidade de prote¢ao. Em seguida,
apresentam-se aspectos de proximidade e diferencas entre as duas supra-
mencionadas normas nacionais, com especial aten¢do aos aspectos tempo-
rais das normas.

Palavras-chave: Bens culturais. Patrimoénio cultural. Kulturgutschutzge-
setz. HEAR.

Abstract

This paper aims to analyze the protection of cultural properties using
two national standards as references, the German Kulturgutschutzgesetz
— KGSG and the American Holocaust Expropriated Art Recovery Act of
2016 — HEAR. To achieve this objective, it will be used the comparative
methodology of standards, in addition to their dialogue with other inter-
national standards on the subject. It was used bibliographic and legislative
references to achieve a better development of the issue. In the first part,
the context of cultural goods and their need for protection is presented.
Next, aspects of proximity and differences between the two aforementioned
national standards are presented with special attention to the time aspects
of both standards. It is concluded that KGSG offers a broader protection
and more in dialogue with supranational and international standards than
HEAR.



Keywords: Cultural properties. Cultural heritage.
Kulturgutschutzgesetz. HEAR.

1 Introducao

A conservacio e manutencao da propriedade dos
bens culturais, e a sua consequente repercussao juridi-
ca, é uma preocupagao atemporal e presente até hoje.
A remocao de bens culturais de individuos, entidades
privadas e locais publicos — por exemplo, museus —,
por variados motivos, ¢ um dos maiores problemas ju-
ridicos relacionados ao tema. No entanto, essa situacao
nio se limita a contextos de instabilidade social e esses
bens,também, podem ser objeto de roubo ou furto em
tempos de paz.'

Diante desse contexto, muitos esforcos tém sido fei-
tos para evitar que pafses e proprietarios sejam vitimas
dessa pratica. Muitos mecanismos estruturais ou nor-
mativos tém sido produzidos para valorizar os objetos
culturais de cada localidade e, especialmente para este
estudo, evitar que esses bens sejam retirados ou expor-
tados ilicitamente.”

Embora seja um tema tradicional nos estudos aca-
démicos’, bem como no contexto normativo interna-
cional, este permanece uma questio atual em virtude
do contexto histérico de subtracdes de bens culturais,
com especial atencio aos perfodos de conflitos arma-
dos. Demonstragdo atual que reitera essa importancia
refere-se a circunstancia de o tema voltar a atencao de

! JAYME, Erik. Narrative norms in ptivate international law:

the example of Art Law. Rewueil des Cours: collected courses of The
Hague Academy of International Law. Kluwer Law International,
Hague, v. 375, p. 9-52, 2016. p. 30-35.

*  Sobre Programa de Monumentos, Belas Artes e Arquivos, além
de outros esforcos internacionais iniciais pés-II Guerra Mundial
para restituir bens culturais saqueados ou roubados, ler: KREDER,
Jennifer Anglim. Analysis of the Holocaust Expropriated Art Re-
covery Act of 2016. Chapman Law Review, v. 20, n. 1, p. 1-24, 2017.
p. 6-8.

5A guisa de exemplo: RUFFINI, Francesco. De la protection in-
ternationale des droits sur les oeuvres littéraires et artistiques. Recueil
des Cours: collected courses of The Hague Academy of International
Law. Kluwer Law International, Hague, v. 12, p. 387-597, 1926.

* Scovazzi nos lembra a Constitui¢io da UNESCO, em seu pream-
bulo 4° e no artigo 1°, além da Convencao da Haia para a Protecio
dos Bens Culturais em Situa¢oes de Conflito Armado de 1954 ¢
os seus dois protocolos como exemplos normativos internacionais
sobre o tema. SCOVAZZI, Tullio. Culture. In: CHESTERMAN, Si-
mon e/ al. (org.). The Oxford Handbook of United Nations treaties. Ox-
ford: Oxford University Press, 2019. p. 307-320. p. 308-310.

duas nacdes, produzindo legislaces nacionais promul-
gadas em 2016.

Assim, dada a relevancia do tema, este estudo tem
como objetivo analisar, de forma comparativa, a cha-
mada Lei Americana de Recuperacao de Arte Expro-
priada de 2016 (Awmerican Holocanst Expropriated Art
Recovery Act de 2016 — HEAR) e a Lei de Prote¢ao de
Bens Culturais (Kulturgutschutzgeserz — KGSG) alema so-
bre o tema de bens culturais indevidamente retirados
de seus contextos culturais ou de seus proprietarios e
quais os mecanismos oferecidos para que ocorra o seu
devido retorno, além de tentar mitigar a ocorréncia de
novos casos. Para atingir esse objetivo, serd feita uma
analise dessas duas normas sancionadas pela Alemanha
e pelos Estados Unidos. Serdo destacados os pontos re-
lacionados entre elas e os aspectos peculiares de cada
norma, dialogando, de forma pontual, com outras ini-
ciativas internacionais, com destaque para a Convenc¢ao
da Haia para a Protecdao dos Bens Culturais em Caso de
Conflito Armado (Convencao da Haia de 1954), a Con-
venciao da UNESCO sobte os Meios de Proibir e Pre-
venir a Importacdo, Exportacao e Transferéncia Ilicita
de Propriedade de Bens Culturais de 1970 (Convengao
da UNESCO de 1970) e a Convencao do UNIDROIT
sobre Bens Culturais Roubados ou Exportados Ilegal-
mente de 1995 (Convengao do UNIDROIT de 1995).

Este estudo sera apresentado em duas partes. A pri-
meira delas demonstra a importincia da prote¢io in-
ternacional de objetos culturais. Em seguida, discutem-
-se alguns aspectos e analisa-se o tratamento realizado
por essas leis em beneficio a protecao de bens culturais,
apresentando dialogos ou diferencas.

2 Bens culturais como objeto de
protecao internacional

A prote¢ao de bens culturais ¢ um substrato de as-
pectos mais amplos como a prote¢do das identidades
culturais® e de suas consequentes expressoes artisticas.
As civilizagoes produziram objetos que, mesmo que in-
conscientemente, deixavam tracos de sua cultura, po-

> JAYME, Erik. Identité culturelle et intégration: Le droit interna-
tional privé postmoderne: cours général de droit international privé.
Recneil des Conrs: collected courses of The Hague Academy of In-
ternational Law. Kluwer Law International, Hague, v. 251, p. 9-267,
1995. p. 56 e 251-252.
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dendo-se dizer que cada um deles se trata de um regis-
tro da cultura de um povo em uma determinada época.

Em virtude da singularidade de cada cultura, esses
objetos possuem um intrinseco aspecto cultural, sejam
eles desde manuscritos ou materiais de manufatura, po-
dendo ir até elaboradas pinturas ou esculturas. Esses
objetos, com o tempo, passam a ser objeto do interesse
de muitas pessoas ou instituicoes pela sua capacidade
de trazer aos tempos atuais um contexto cultural que se
limitou a um determinado tempo da histéria humana.

Quanto mais singular ou quanto mais reconhecida
a importancia de uma civilizagdo, mais esses objetos
encontrados dela sao valorizados. No entanto, essa va-
lorizacdo ndo fica adstrita aos aspectos historicos, mas
também econdémicos e é essa valorizacio econdmica
que produz uma pluralidade de conflitos envolvendo
bens culturais.

A singularidade e a admiragdo por esses bens os tor-
naram objeto de desejo, fazendo com que a proprieda-
de destes passasse a ver desejo de muitos. Entretanto, a
histéria nos oferece muitos exemplos em que a posse
de objetos relacionados a um povo ou a propriedade de
bens culturais relativos a uma compra licita ndo foram
respeitadas. Os casos de subtragio de bens culturais,
com destaque para os contextos de conflitos armados,
fizeram com que muitos desses objetos fossem retira-
dos dos seus locais, fomentando uma pratica repulsiva
e um mercado ilegal que produzia um grande dano para
0s povos e proprietarios destes objetos.

Nio tardou para que Estados que tiveram seus bens
culturais subtraidos iniciassem um movimento de recla-
mar a devolucao destes, seja por iniciativa propria, seja
demanda por particulares. Argumentos para justificar a
devolugio sdo muitos, dentre eles que o bem foi expoz-
tado ilicitamente ou que o bem cultural em analise se
trata de patrimonio cultural de grande relevancia para o
Estado demandante.®

As duas Guerras Mundiais tornaram-se relevantes
marcos temporais para o tema.” A massiva perseguicio

¢ Zeidler apresenta uma lista com vinte e trés argumentos que

podem servir de base para a argumentacio para a devolucio de
bens culturais, entre eles, propriedade; aquisicio de boa-fé; lugar de
producio; afiliagdes pessoal, historica, territorial, cultural ou nacion-
al, dentre outros. ZEIDLER, Kamil. Restitution of cultural property:
hard cases, theory of argumentation, philosophy of law. Gdansk:
Wolters Kluwer, 2016. p. 145-176.

Sobre destruicao e pilhagem de bens culturais na Segunda Guer-
ra Mundial, ler: NAHLIK, Stanislaw E. La protection internationale

de povos, com a proibicdo de suas expressoes culturais
e o confisco de bens culturais de suas propriedades,
fez com que os ordenamentos juridicos internacionais
pos-1I Guerra Mundial, especialmente na Declaraciao
Universal dos Direitos Humanos (DUDH), fossem
elaborados. De igual modo, também se produziram im-
portantes desenvolvimentos sobre a protecio de bens
culturais, sendo a maior expressdo dessa época a Con-
vencdo da Haia da 1954.%

A cultura e a arte dos povos se inserem nos con-
textos dessas normas de modo relevante. Na DUDH,
se destaca a possibilidade de se exigir a satisfacio, en-
tre outros, dos direitos culturais, por meio de esforgos
nacionais e da cooperagio internacional’, além de ter
o direito de participar, livremente, da vida cultural da
comunidade e de fruir as artes, incluindo o direito a
prote¢ao dos interesses morais e materiais decorrentes
de qualquer producio literaria ou artistica da qual seja

autor.'!!

A interpretagdo conjunta desses artigos ratificam a
importancia da protecio da cultura, da arte e das di-
versas expressoes culturais criadas pelo ser humano.
Para atingir esses objetivos, pode-se utilizar como fun-
damento, em relacio ao tema em anilise, de normas
especificas para protecao de bens culturais, como ¢ o
caso das ja mencionadas Convencao da Haia de 1954,
da Convencao da UNESCO de 1970 e a Convencao do
UNIDROIT de 1995.

Os supracitados artigos que fomentam a atuagio
da ONU, dentre outros fatores, em prol de bens cultu-
rais, juntamente a Convenc¢ao da Haia de 1954, servi-
ram como fundamentos, inclusive, para uma atuacdo do
Conselho de Seguranca da ONU, por meio da Resolu-

des biens culturels en cas de conflit armé. Reeueil des Cours: collected
courses of The Hague Academy of International Law. Kluwer Law
International, Hague, v. 120, p. 61-163, 1967. p. 105-110.

8 Sobre a Conven¢io da Haia de 1954 e seus dois protoco-
los, consultar: FRIGO, Manlio. Circulation des biens culturels,
détermination de la loi applicable et méthodes de reglement de liti-
ges. Recueil des Cours: collected courses of The Hague Academy of
International Law. Kluwer Law International, Hague, v. 375, p. 89-
474, 2016. p. 222-229.

?  Art. 22, DUDH.

1 Art. 27, DUDH.

"' Sobre a importincia da cooperacio internacional para a
preservagao da diversidade cultural: TURP, Daniel. La contribution
du droit international au maintien de la diversité culturelle. Recueil des
Cours: collected courses of The Hague Academy of International
Law. Kluwer Law International, Hague, v. 363, p. 333-454, 2015. p.
400-410.

, Ardyllis Alves. A protecdo do patriménio cultural em novas perspectivas: estudo comparado entre a Kulturgutschutzgesetz e a Holocaust Expropriated Art Recovery Act of 2016. Revista de

Direito Internacional, Brasilia, v. 17, n. 3, p. 110-125, 2020

— SOARES

—_
W



cao S/RES/2347, de 2017, que condenou a destruicao
de patrimoénio cultural, bem como subtragio e contra-
bando de propriedades culturais, pela Al-Qaeda, Estado
Islamico e outros grupos.'

Outras iniciativas internacionais de sof# power também
foram produzidas para tornar mais efetiva a protecio e
a restituicio de bens ilicitamente confiscados de seus
devidos proprietarios ou retirados do contexto cultural
de uma determinada populagio. Nesse campo, se desta-
cam a Declaracao de Terezin, os Principios de Washing-
ton sobre a Arte Confiscada pelo Nazismo, o Codigo de
Etica para Museus do Conselho Internacional de Mu-
seus (sigla em inglés, ICOM), o Cédigo Internacional de
Etica da UNESCO para Negociantes de Bens Culturais
e os Principios da International Law Association para
a Coopera¢ao na Mutua Protecio e Transferéncia de
Material Cultural.” Além dessas possibilidades, tem-se
incentivado a utilizacio de métodos de solucao alter-
nativa de controvérsias, entre elas mediacdo, painéis de
consultoria governamental e arbitragem, este com espe-
cial destaque para a Corte de Arbitragem para a Arte."

3 Analise comparada entre a KGSG e a
HEAR

Nesta parte do estudo, apresenta-se analise compa-
rada entre a KGSG e a HEAR, considerando-se alguns
pontos que sao regidos por essas normas de forma co-
mum ou por somente uma delas. O foco sera desta-
car e discutir os aspectos semelhantes e diferenciados
para proteger os bens culturais relacionados a esses atos
discutindo-as, além de dialogar com as Convencdes da
UNESCO de 1970 e do UNIDROIT de 1995 e outras
normas para complementar a analise.

2 Segundo Hausler, trata-se da primeira resolugio desse 6rgio

que versa, exclusivamente, sobre a prote¢ao de bens e patrimoénio
culturais em situacoes de conflito armado. HAUSLER, Kiristin. Cul-
tural heritage and the Security Council: Why Resolution 2347 mat-
ters. Question de Droit International - zoom in, n. 48, p. 5-19, 2018. p. 5.
5 TASDELEN, Alpet. The return of cultural artefacts: hard and soft
law approaches. Cham: Springer, 2016. p. 153-184.

4 CAMPFENS, Evelien. Restitution of looted art: what about ac-
cess to justice? Santander Art and Culture Law Review, v. 4, n. 2, p.
185-220, 2018. p. 202-211.

3.1 Estrutura e informacoes gerais sobre as leis

Sobre as suas estruturas, HEAR e KGSG usam
abordagens diferentes para regulamentar a protecao de
bens culturais. Consequentemente, essa diferenca in-
fluenciou nas especificidades da estrutura de cada lei.

A KGSG ¢ resultado da transposi¢do da Diretiva
2014/60/EU para o ordenamento juridico alemio. No
entanto, 0 KGSG nio ¢é a simples transposicao da legis-
lagdo europeia. Peters indica que os legisladores alemaes
aproveitam a oportunidade da nova lei para melhorar
o didlogo com a Convencio da UNESCO de 1970, a
Convencao da Haia de 1954 e para melhorar as dispo-
si¢oes estabelecidas pela lei nacional anterior de 1995,
além da transposicao.” De igual forma, a KGSG tam-
bém foi responsavel pela revogacio da Lei de Retorno
de Bens Culturais'’, norma que internalizava a Conven-
cao da UNESCO de 1970. Portanto, a Alemanha usou
da mesma iniciativa para atualizar a legislagio nacional,
tornando-a mais harmoénica com as iniciativas interna-
cionais e supranacionais, além de produzir ampla prote-
¢a0 a0s bens culturais, sem limitagdo de tempo ou patri-
monio cultural a ser protegido.

Com base nesses elementos, a KGSG possui uma
ampla estrutura. F organizada em dez capitulos e no-
venta e um paragrafos de diversos assuntos. Protecao de
bens culturais contra remoc¢ao, devolucio de bens cul-
turais importados ilegalmente, devolug¢io de bens cultu-
rais exportados ilegalmente e requisitos relacionados a
inser¢do no mercado de bens culturais sao algumas das
questdes reguladas pela KGSG. Isso demonstra a preo-
cupacdo de que a nova lei regulamente diversos aspec-
tos da protecao de bens culturais e seja uma legislagao
atualizada com o status quo relacionado ao assunto.

Por outro lado, a HEAR foi elaborada com o obje-
tivo de proteger bens culturais, com base em aborda-
gens diferentes em comparagio a KGSG. Em vez de
criar uma lei ampla para proteger todos os tipos de bens
culturais, igualmente os legisladores alemaes o fizeram
em relacdo a KGSG. Os legisladores americanos pre-
feriram elaborar uma lei com um escopo mais focado,
dando atengdo a um perfodo especifico e observando se

5 PETERS, Robert. The protection of cultural property: recent
developments in Germany in the context of new EU Law and the
1970 UNESCO Convention. Santander Art and Culture Iaw Review, v.
2,n. 2, p. 85-102, 2016. p. 87-88.

1 Em alemio, Kulturgiiterriickgabegeserz — KultGuRuckG.
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as vitimas tiveram suas propriedades culturais roubadas
ou saqueadas por um grupo especifico ou governo.'” A
propria denominagdo da lei demonstra que a prote¢ao
nao ¢ direcionada a qualquer tipo de bem cultural rou-
bado ou saqueado de forma genérica.'®

Outra curiosidade diz respeito a extensdo da not-
ma. A estrutura da HEAR ¢é mais reduzida do que a da
KGSG. Existem cinco se¢oes, sendo a primeira a de-
nominac¢io oficial da lei e a segunda os resultados da
pesquisa para a elaboracdo dessa norma. Além disso, as
outras trés partes apresentam os objetivos da lei, defini-
¢oes e os prazos prescricionais respectivamente. No en-
tanto, criar uma norma federal para uniformizar alguns
pardmetros sobre a normatizagao do tema ¢é algo be-
néfico, pois permite maior previsibilidade das solugdes
passiveis de reclamacdo, em vez de uma pluralidade de
legislacoes estaduais."”

Com base nessas referéncias estruturais, ¢ possivel
inferir que a protecao oferecida pela KGSG ¢ mais
complexa e detalhada do que as elaboradas pela HEAR,
tecendo regras para variados contextos relacionados a
protecdo de bens culturais. Nas proximas se¢oes, algu-
mas semelhancas e diferencas serdo discutidas mais de-
talhadamente.

3.2 Objeto e finalidade

O objeto de ambas as normas tem como foco prote-
ger bens culturais. Porém, a abordagem dessas normas
difere em relagio a quais bens culturais serdo tutelados.
KGSG e HEAR indicam, expressamente, algumas des-
sas informagdes, sendo possivel perceber a diferenca de
abrangéncia e finalidade destas.

Por um lado, a KGSG designa seu escopo na se¢ao
1. Nessa parte sao indicados seis temas: I) a protecao de
bens culturais nacionais contra remog¢ao; 1) a importa-

7" Sobre alguns julgados relacionados a devolu¢io de bens cul-
turais ¢ o uso da HEAR, ler: SYMEONIDES, Symeon C. Choice
of law in the American courts in 2018: thirty-second annual survey.
The American Journal of Comparative Law, v. 67, n. 1, p. 1-97, 2019. p.
74-76.

8 Sobre as diferentes abordagens sobre a restituicio de bens cul-
turais entre Estados Unidos e Europa, ler: CAMPFENS, Evelien.
Restitution of looted art: what about access to justice? Santander Art
and Culture Law Review, v. 4, n. 2, p. 185-220, 2018. p. 197-198.

" BARNES, Jason. Holocaust Expropriated Art Recovery
(HEAR) Act of 2016: a federal reform to state statutes of limita-
tions for art restitution claims. Columbia Journal of Transnational Iaw,

v. 56, n. 3, p. 593-635, 2018. p. 621-622.

¢do e exportacao de bens culturais; III) a colocagdo no
mercado de bens culturais; IV) o retorno de bens cultu-
rais importados ilegalmente; V) o retorno de bens cultu-
rais exportados ilegalmente; e V1) a confirmacio de re-
torno de bens culturais em empréstimos internacionais.
Por outro lado, a HEAR estabelece dois propositos na
secao 3 dessa lei: I) garantir que as leis que regem as
reivindica¢bes de arte confiscada pelo nazismo e outras
propriedades promovam a politica dos Estados Unidos
conforme estabelecido nos Principios da Conferéncia
de Washington sobre Arte Confiscada nazista, a Lei de
Reparacio as Vitimas do Holocausto (Holocanst 1 ictims
Redress Acl) e a Declaragio de Terezin; II) garantir que
as reclamacdes sobre obras de arte e outros bens rouba-
dos ou desviados pelos nazistas nio sejam injustamente
proibidas por prescri¢des, mas sejam resolvidas de ma-
neira justa.

Com base nessas secoes, ¢ possivel perceber que as
protecoes oferecidas por HEAR e KGSG sao diferen-
tes. Enquanto a KGSG produziu uma ampla prote¢iao
em relacdo a bens culturais, sem especificar qualquer
tipo de cultura e tempo a ser protegido, a HEAR seguiu
por outra dinamica. A norma norte-americana indica
um conjunto limitado de bens culturais a ser protegido,
bem como ha a indicacdo de um prazo para identificar
quais objetos serdo tutelados por esse ato.

Portanto, esses pontos evidenciam que o objeto ¢ a
finalidade da KGSG sdo mais amplos do que a HEAR.
Enquanto a KGSG foi elaborada para ser uma regra
para normatizar bens culturais em uma perspectiva mais
aberta, a HEAR estipulou um contexto histérico e um
tempo especifico para suas regras, nao sendo possivel
usa-la para proteger propriedades culturais de outros
momentos histéricos. Ademais, a HEAR tem recebido
criticas porque o texto de sua finalidade pode causar
interpretagiao ambigua e complexa®, bem como seu uso
nao vem sendo devidamente aplicado pelos tribunais,
produzindo prejuizo especialmente aos reclamantes.”!

% FRANKEL, Simon J.; SHARONI, Sati. Navigating the ambigui-
ties and uncertainties of the Holocaust Expropriated Art Recovery
Act of 2016. Columbia Journal of Law & the Arts, v. 42, n. 2, p. 157-
187, 2019. p. 182-186.

2 FRANKEL, Simon J. The HEAR Act and laches after three
years. North Carolina Journal of International Iaw and Commercial Regula-
tion, v. 45, n. 2, p. 441-456, 2020. p. 455-456.
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3.3 Especificidade dos bens culturais protegidos

Em decorréncia do objeto e finalidade acima
mencionados, também ¢ possivel indicar que os
bens culturais protegidos por cada lei ndo sio os
mesmos. Em ambos os atos, houve a preocupacgao
de denominar quais elementos sido considerados
dignos de prote¢do por essas normas.

Em primeiro lugar, a HEAR indicou, na subse¢io 2,
da secio 4, um conjunto de objetos que os chamam
de trabalhos de arte ou outra propriedade. Essa lista
¢ composta por:

I) quadros, pinturas e desenhos; 1I) arte estatudria
e escultura; III) gravuras, estampas, litografias e
obras de arte grafica; IV) coletineas e montagens
artisticas originais e de arte aplicada; V) livros,
arquivos, objetos musicais ¢ manuscritos (incluindo
manuscritos musicais e partituras), € arquivos e
midias sonoras, fotograficas e cinematograficas; VI)
objetos sagrados e cerimoniais e judaica.

Prosseguindo, a KGSG produziu dois importantes
conceitos para esse aspecto na se¢ao 2. O primeiro ¢é a
definicdo de propriedade cultural arqueoldgica. Sio as-
sim considerados:

os objetos médveis ou conjuntos de materiais que
foram criados ou trabalhados por humanos ou
fornecem informacoes sobre a vida humana no
passado, estdo ou estiveram no solo ou em um

corpo de 4gua ou para os quais isso pode ser
assumido com base nas circunstincias gerais.”

Além disso, a segunda definicao indica que proprie-
dade cultural significa: “qualquer objeto mével ou agre-
gado de coisas de valor artistico, historico ou arqueo-

5gico ou outras areas do patrimonio cultural,
logi de outras areas do patrimonio cultural, em
particular de valor paleontolégico, etnografico, numis-

matico ou cientifico.”’?

A respeito desse tema, portanto, HEAR ¢ KGSG
também utilizaram diferentes abordagens para referir o
que ¢ propriedade cultural em cada lei. Por um lado,
a norma norte americana usou como ferramenta uma
lista de objetos especificos para indicar o que é proprie-
dade cultural. Por outro lado, a lei alema preferiu indi-

22

No original, ,,archiologisches Kulturgut bewegliche Sachen
oder Sachgesamtheiten, die von Menschen geschaffen oder bearbe-
itet wurden oder Aufschluss tiber menschliches Leben in vergangen-
er Zeit geben, sich im Boden oder in einem Gewisser befinden oder
befunden haben oder bei denen aufgrund der Gesamtumstinde dies
zu vermuten ist“.

#  No ortiginal, ,,Kulturgut jede bewegliche Sache oder Sachgesa-
mtheit von kiinstlerischem, geschichtlichem oder archiologischem
Wert oder aus anderen Bereichen des kulturellen Erbes, insbeson-
dere von paliontologischem, ethnographischem, numismatischem
oder wissenschaftlichem Wert®.

car conceitos abertos, permitindo que uma quantidade
maior de objetos possa ser considerada bens culturais.*

Portanto, a0 mencionar o que sao bens culturais, a
KGSG utiliza uma técnica mais proxima as utilizadas
na Conven¢ao do UNIDROIT de 1995 (artigo 2) e
também na Convengdo da UNESCO de 1970 (artigo 1,
caput), preferindo descri¢oes abertas para oferecer pro-
tecdo a um grande nimero de objetos. Por outro lado,
a HEAR usa indicagao especifica de objetos tendo um
comportamento semelhante as letras z a £ do artigo 1
da Convencao da UNESCO de 1970, embora a lista es-
tabelecida por esta norma internacional seja mais ampla
do que a similar existente na HEAR.»

Essa escolha de conceitos abertos, em vez de uma
lista fechada, permite uma prote¢ao mais ampla, pois é
possivel incluir um objeto se ele puder ser considerado
descrito em um desses conceitos abertos. Além disso, a
opcao pela lista de objetos pode excluir alguns tipos de
bens culturais nao vislumbrados no momento de for-
mulacao da norma.

3.4 Dimensao temporal das normas

A dimensio do tempo é um dos aspectos mais inte-
ressantes de ambas as normas. Para tornar esse aspecto
mais compreensivel, ela sera apresentada em duas par-
tes: dimensdo temporal das proprias normas e dimen-
sao temporal da protecdao de bens culturais. Nessa parte
sera discutida a dimensao temporal das normas.

Houve, assim como nos contextos ja retratados, um
comportamento diverso em relagio a dimensao tempo-
ral dos proprios atos, além de aspectos peculiares em
relacio a HEAR. Ela estabeleceu requisitos temporais
necessarios para que um bem cultural seja protegido por
essa lel.

O primeiro é que foi indicado um periodo no qual os
referidos bens confiscados ou saqueados serdo protegi-
dos por essa lei. Esse lapso temporal comecou em 1° de
janeiro 1933 e terminou em 31 de dezembro de 1945.%

2 HEIMANN, Hans Markus. § 2. Iz ELMENHORST, Lucas;
WIESE, Volker (org.). Kulturgutschutzgesetz. Minchen: C.H. Beck,
2018. p. 30-36. p. 32-35.

» BARNES, Jason. Holocaust Expropriated Art Recovery
(HEAR) Act of 2016: a federal reform to state statutes of limita-
tions for art restitution claims. Columbia Journal of Transnational Iaw,
v. 56, 1. 3, p. 593-635, 2018. p. 617.

% Sec. 4 (3), HEAR.
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Em conjunto a esse requisito, é necessario que o referi-
do confisco ou saque tenha sido feito por meio de qual-
quer perseguicao a um grupo especifico de individuos
pelo Governo da Alemanha, seus aliados ou agentes,
membros do Partido Nazista, ou seus agentes ou asso-
ciados influenciados pela ideologia nazista.”” Portanto,
¢ necessario que os dois requisitos tenham ocorridos
em conjunto para usar a HEAR como fundamento em
uma agao: confisco ou saque por pessoas influenciadas
pela ideologia nazista e que esse ato tenha sido realizado
entre 1° de janeiro de 1933 a 31 de dezembro de 1945.

Com base nessas informacoes, é possivel deduzir
que a HEAR se limita ao objetivo de proteger bens cul-
turais especificos. Criar uma nova norma para proteger
os bens culturais é digno de apreco, mas limitar esta
prote¢ao a um contexto historico especifico demonstra
perda de oportunidade para efetivar uma politica pabli-
ca de protec¢ao de bens culturais em todas as circuns-
tancias seja para comportamentos pretéritos, seja para
acoes futuras.

Outro aspecto temporal niao usual foi estabelecido
pela HEAR. Ao contrario da KGSG, que faz referéncia,
somente, a data de promulgacio, a HEAR também indi-
ca 1° de janeiro de 2027 como o dia para cessar 0s seus
efeitos. Esse aspecto especifico da HEAR ¢ passivel de
criticas, pols essa tomada de decisao pode motivar com-
portamentos indesejaveis em prejuizo aos reais proprie-
tarios.” Gray indica, por exemplo, como uma das pos-
sibilidades desses comportamentos indesejaveis, o atual
possuidor ocultar o bem cultural de origem incerta para
utilizi-lo somente ap0s a referida data.”

Com base nessas regras gerais de tempo, a KGSG
demonstra ser mais flexivel para proteger diferentes
contextos de problemas relacionadas ao confisco ou
saque de bens culturais. De modo diverso, a prote¢iao
estabelecida por HEAR ¢ temporariamente limitada e,
portanto, ¢ util, somente, para o contexto especifico da
perseguicao nazista.

7 Sec. 4 (4), HEAR.

# KREDER, Jennifer Anglim. Analysis of the Holocaust Expro-
priated Art Recovery Act of 2016. Chapman 1aw Review, v. 20, n. 1,
p. 1-24, 2017. p. 19-20.

#  GRAY, Soffia H. Kuehner. The Holocaust Expropriated Art Re-
covery Act of 2016: an innefective remedy for return in nazi-looted
art. University of 1llinois Law Review, n. 1, p. 363-399, 2019. p. 392-393.

3.5 Dimensao temporal da protecao de bens
culturais

Nesta parte serdo apresentadas as referéncias tempo-
rais em circunstancias especificas indicadas na HEAR e
na KGSG para analisar se esses termos dialogam entre
si ou se foram normatizados de maneira diferente. Além
dessa perspectiva, discutir-se-a se esses prazos utilizam
como referéncia padroes internacionais relacionados a
prote¢io de bens culturais.

Antes de comegar a examinar os contextos de tempo
apresentados por ambas as normas, é necessario anali-
sar um conceito importante para definir o momento de
comegar a contar os prazos. Na HEAR, essa denomina-
¢ao ¢ chamada de conhecimento (knowledge). Na referida
norma, é considerado conhecimento “ter conhecimen-
to real de um fato ou circunstancia ou informacao sufi-
ciente a respeito de um fato ou circunstincia relevante

para equivaler a conhecimento real do mesmo”.

Com base nesse conceito ¢ produzida a regra geral.
Ela indica que uma acio civil ou causa de acdo contra
um réu, para recuperar qualquer obra de arte ou outra
propriedade que tenha sido perdida durante o perio-
do coberto por causa da perseguicio nazista, pode ser
iniciada em até seis anos apés a descoberta real pelo
requerente ou agente do reclamante. Além dessas ca-
racteristicas, a HEAR, também, considera necessarios
dois outros requisitos: 1) a identidade e localiza¢do da
obra de arte ou outro bem e; 2) um interesse possesso-
rio do requerente na obra de arte ou outra propriedade.
Portanto, a partir do reconhecimento do bem cultural
subtraido e a respectiva localiza¢ao pelo verdadeiro pro-
prietario ou herdeiro, este passa, em regra geral, a ter o
supracitado prazo para demandar a devolugio do bem
por ser a atual posse fruto de um ato ilegal anterior.

Além dessa regra geral, uma regra complementar foi
criada para casos excepcionais em que a identificagiao do
bem é complexa. Esta menciona que, nos casos em que
o bem cultural faz parte de um grupo de multiplas obras
de arte substancialmente semelhantes ou outra proprie-
dade, a descoberta real da identidade e localizacio do
bem tera como data referéncia, para o inicio da conta-
gem dos seis anos, o dia em que houver fatos suficientes

% GERSTENBLITH, Patty. Statutes of limitation and other legal
challenges to the recovery of stolen art. In: HUFNAGEL, Saskia;
CHAPPELL, Duncan (org). The palgrave handbook on art crime. Lon-
don: Palgrave Macmillan, 2019. p. 271-285. p. 278-279.
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para formar uma base substancial para acreditar que o
objeto localizado se trata do bem perdido.”

Ainda vinculada a regra geral, a HEAR esclarece as
possibilidades de atuagdo ao descrever, expressamente,
os contextos de aplicabilidade e de excecao a utilizagao
da supra referida regra geral. No tocante ao primeiro
deles, a norma estabelece dois paraimetros para a sua
utilizacio.

O primeiro deles constitui a possibilidade de uti-
lizacdo em uma acido ou reclamacio em andamento a
partir do dia de promulgacio da lei, esteja essa analise
ainda em primeiro grau ou em instancias recursais.’”> O
segundo refere-se ao fato de que proposicio de uma
acao ou interposi¢ao de um recurso deve iniciar na data
de promulgacio da lei e ser concluido até o dia 31 de
dezembro de 2026, um dia antes da data estabelecida
para cessar os efeitos juridicos da norma.*

No tocante a mencionada excegdo da regra geral es-
tabelecida pela HEAR™, a regra geral ndo se aplicard a
qualquer demanda barrada no dia anterior ao a promul-
gacio da lei por prescrigio federal ou estadual se ocor-
rer dois fatos. Sao eles: 1) o reclamante ou procurador
dos intetesses do teclamante tinha conhecimento dos
elementos estabelecidos na regra geral em/ou apds 1°
de janeiro de 1999 e; II) ndo ter ocorrido o transcurso
de seis anos a partir da data que o requerente ou ante-
cessor interessado adquiriu tal conhecimento e durante
o qual a reclamacido ou causa de acdo foi nao barrada
por uma prescricio federal ou estadual.

Quanto a KGSG, por ser a norma alema uma lei
que buscou normatizat, de forma ampla, a protecio de
bens culturais, ela possui grande quantidade de manda-
mentos normativos que estabelecem prazos para carac-
terizar um direito ou para exercer o direito de pedir pe-
rante tribunais ou autoridades administrativas. Muitos
dos exemplos a serem mencionados sao didlogos com
outras normas internacionais.

Primeiramente, antes de adentrar especificamente
nos contextos temporais estabelecidos pela lei alema, é
necessario um aspecto preliminar para servir de base as

' Sec. 5 (b), HEAR.

2 Sec. 5 (d) (1), HEAR.

¥ Sec. 5(d) (2), HEAR.

* FRANKEL, Simon J.; SHARONI, Sati. Navigating the ambigui-
ties and uncertainties of the Holocaust Expropriated Art Recovery
Act of 2016. Columbia Journal of Law & the Arts, v. 42, n. 2, p. 157-
187, 2019. p. 169-172.

reflexdes seguintes. De acordo com a KGSG, um bem
cultural pode ser importado, exportado e colocado no
mercado, desde que nio exista proibi¢Oes ou restricoes
oriundas desta lei ou qualquer outra legislacio nacio-
nal, como atos juridicos diretamente aplicaveis da Unido
Europeia.”

Dessa forma, a regra é que tesouros nacionais sio,
de modo geral, protegidos tanto pela Unido Huropeia,
quanto pela legislacio alema, sendo tolerada a circula-
¢30 em casos excepcionais e com rigorosa quantidade
de requisitos para atestar a circulacao licita desses bens
culturais.’® No entanto, bens culturais que nio se ca-
racterizem como tesouros nacionais podem, livremente,
circular e, inclusive, ser comercializados, desde que as
pessoas envolvidas obedegam um conjunto de critérios
necessarios a cada circunstancia (registro, licenga, den-
tre outros) com o objetivo de prevenir ou dificultar a
subtracao ilegal de bens culturais ao utilizar de variados
meios (importag¢do, exportacio, falsificacio de registro/
licenga) para impedir a localizacdo de tais objetos pelos
reais donos ou herdeiros.

Ainda sobre essa possibilidade de comercializacdo
de bens culturais, ¢ relevante mencionar o § 935, do
BGB. Ele indica que ndo ocorre aquisi¢ao de boa-fé nas
acoes descritas entre os §§ 932 a 934 se a proprieda-
de foi roubada do proprietario ou perdida de alguma
forma (abandono por necessidade de fuga do pais, por
exemplo). Ocorre o mesmo efeito juridico na circuns-
tancia em que o proprietario for, apenas, um possuidor
indireto.”” Essa no¢do de aquisi¢o de boa-fé como pa-
rametro para determinar quais direitos tém os envol-
vidos também permeia a legislagio de outros paises.”
Para melhor dialogar com as normatizagdes supraci-
tadas, a KGSG também estabelece a possibilidade de
proibicdo de insercao desses bens culturais no mercado
de arte, caso estes estejam perdidos, além de ilegalmente
escavados ou importados.”’

»§ 20, KGSG.

% JAYME, Erik. Nationale Kunst heute — Betrachtungen zum
neuen Kulturgutschutzgesetz. In: DREIER, Thomas; KEMLE,
Nicolai B.; WELLER, Matthias (org.). Kunst und Recht - Riickblick, Ge-
genwart und Zukunft. Baden Baden: Nomos, 2017. p. 71-102. p. 52-53.
7 WIELING, Hans Josef; FINKENAUER, Thomas. Sachenrecht.
6. ed. Berlin: Springer, 2020. p. 156-161.

% Sobre o paradigma francés da restituigio de bem cultural ao
proprietario original, consultar: MARTINEAU, Anne-Katel. Droit
du marché de l'art. Issy-les-Moulineaux: Gualino, 2018. p. 170-172.

¥ Sobre o didlogo entre o § 935 do BGB ¢ a § 40 da KGSG, let:
SCHACK, Haimo. Zivilrechtliche Auswirkungen des KGSG: Im-
portverbote und Transparenzpflichten. In: WELLER, Matthias;
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Para colaborar com os parametros para a analise da
legalidade da movimenta¢io e negociacio de bens cul-
turais, a KGSG estabeleceu varias regras utilizando-se
de marcos temporais para indicar a legalidade ou ilegali-
dade de propriedade ou posse desses objetos. O primei-
ro contexto temporal a se mencionar é o da proibi¢ao
de importagao.

Nele se apresentam as situagdes nas quais a impor-
tacdo é considerada ilegal, sendo vedada a sua realiza-
¢do. So trés esses contextos. A saber: I) foi classificado
ou definido como bem cultural nacional por um estado
membro ou um estado parte e foi removido do terri-
torio desse estado em violagdo de sua legislacdo que
protege a propriedade cultural nacional; 1I) foi retirado
por violacdo de atos juridicos da Unido Europeia di-
retamente aplicaveis que foram publicados no Jornal
Oficial da Unidao Europeia e que limitam ou proibem a
remocao transfronteiricas de bens culturais ou; I1I) foi
removido devido a um conflito armado sob violacdo da

Parte 1, nimero 1, do Protocolo a Convencao da Haia
de 1954.%

Portanto, a lei alema expressamente destaca a possi-
bilidade de didlogo com normas nacionais estrangeiras,
normas supranacionais e internacionais para melhor
efetivar a prote¢ao de bens culturais. Além disso, cabe
mencionar que o referido trecho dialoga, adequadamen-
te, com os artigos 2, 3 e 7 da Conveng¢ao da UNESCO
de 1970 e os capitulos 1I e III da Convengao do UNI-
DROIT de 1995 que trazem, dentre outros contextos,
mandamentos aos Estados para reprimir a pratica da
importacio e transferéncia de propriedade ilegais.

No entanto, a referida lei traz duas excecdes a essa
regra, tendo uma delas um carater temporal envolvido.
Consoante essa mengao especifica, a proibicio de im-
portacdo ndo se aplica a bens culturais que, na data de
6 de agosto de 2016, estavam legalmente localizados
no territério alemao, salvo disposi¢do em contrario dos
atos juridicos diretamente aplicaveis da Unido Europeia.
Essa data ¢ proxima a promulgacdo da lei, arbitrando,
assim, 0 momento para a producio de efeitos juridicos

KEMLE, Nicolai B.; DREIER, Thomas (org.). Handel - Provenieng;
- Restitution. Baden Baden: Nomos, 2020. p. 73-88. p. 73-76. JAYME,
Erik. Die verschwiegene Provenienz: Der Heidelberger Triibner-
Fall und die Auslegung des § 40 KGSG. In: WELLER, Matthias;
KEMLE, Nicolai B.; DREIER, Thomas (org.). Handel - Provenieng;
- Restitution. Baden Baden: Nomos, 2020. p. 6-19. p. 13-18.

0§28, KGSG.

para esse caso especifico.*!

A segunda previsio que excepcionaliza a proibi-
¢do da importacdo ¢ a situagdo em que o objeto deve
ser depositado no territério federal onde permanecera
temporariamente armazenado para protegé-lo contra as
ameacas telacionadas com um conflito armado, de acot-
do com o nimero 5, da parte 11, do primeiro Protocolo
a Convencao da Haia de 1954 sobre a Protecdo de Bens
Culturais em Circunstancias de Conflito Armado.” Esse
mandamento normativo indica a possibilidade de um
Estado Contratante da Convencdo poder enviar bens
culturais a outro Estado Contratante para deixa-los
depositados com a finalidade de protegé-los contra os
perigos de um conflito armado. Além disso, ao receber
para deposito esses objetos, o Estado receptor devera
devolvé-los as autoridades do Estado requerente o mais
breve possivel ap6s findados o periodo de hostilidade.

Em seguida, outro contexto de referéncia temporal
esta em duas das circunstancias para caracterizacao de
uma importacao ilegal de propriedade cultural. Nessa
parte, menciona que uma importa¢io de bens culturais
sera considera ilegal se os bens culturais foram expot-
tados de outro pais, em violacdo das disposi¢Oes legais
aplicaveis nesse pafs, para a prote¢ao de bens culturais
nacionais: I) do territério soberano de outro Estado
Membro depois de 31 de dezembro de 1992, ou; II) do
territério soberano de um Estado Contratante depois
de 26 de abril de 2007.*

Hssas duas datas sao indicadas por haver um con-
texto histérico para cada uma delas. Segundo Czernnik,
trata-se, respectivamente, da data indicada no artigo 13
da Diretiva 93/7/CEE, que antetiormente tegulava a
restituicdo de bens culturais que tenham saido ilicita-
mente do territério de um Estado-membro, substituida
pela atual Diretiva 2014/60/EU, mas cuja data referén-
cia foi mantida, conforme o artigo 14 da atual direti-
va, enquanto a segunda data ¢ a imediatamente poste-
rior a estabelecida por uma das normas revogadas pela
KGSG, a Kulturgiiterriickgabegeserz — KultGuRuckG, em
seu § 6, 2 (2).** Dessa forma, demonstra-se que a KGSG
buscou harmonizar o seu regramento tanto com as Not-
matizagdes nacionais que a antecederam, quanto com as

§29,1, KGSG.

2 §29,2, KGSG.

B§32(M)1,ae b KGSG.

# CZERNIK, Ilja. § 32. In: ELMENHORST, Lucas; WIESE,
Volker (org). Kulturgntschutzgesetz. Munchen: C.H. Beck, 2018. p.
213-219. p. 216.
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normas internacionais que tangenciam o tema, inclusi-
ve fazendo com que marcos temporarios de normati-
zagoOes anteriores fossem mantidos para nao haver um
conflito de normas nesse aspecto em virtude da entrada
em vigéncia da nova lei.

Outra parte da KGSG em que o aspecto temporal é
utilizado para estabelecer direitos decorrentes de sua obe-
diéncia ¢ a que versa sobre o retorno de propriedades cul-
turais exportadas ilegalmente. Nessa parte da lei percebe-
-se, mais uma vez, a motiva¢ao do legislador em produzir
um didlogo com outras regras nacionais e internacionais
que se relacionam, direta ou indiretamente, com a pro-
tecao de bens culturais, sendo esse didlogo, como se de-
monstrard, mais proficuo do que o realizado pela HEAR.

O primeiro didlogo entre normas dessa parte ocorre
com a legislacdo da Unido Europeia. Nesse quadro, ha
dois contextos que sio normatizados. O primeiro, em
que o pedido de retorno ¢ realizado pelo Estado Mem-
bro e o segundo, em que um Hstado qualquer demanda
contra algum Estado Membro.

No primeiro caso, o de reclamacio feita por algum
dos Estados Membros, sdo apresentadas duas situacoes
para efetivacdo da demanda, sendo uma delas com con-
texto temporal. Na primeira, a norma estabelece que o
bem cultural demandado por um Estado Membro sera
retornado se foi removido do territério soberano de um
HEstado Membro ap6s 31 de dezembro de 1992, em vio-
lacio a legislacio do Estado Membro demandante.”

Novamente se utiliza como referencial temporal o
periodo mencionado no artigo 13, da revogada Diretiva
93/7/CEE, mas mantido pelo artigo 14, da atual Dire-
tiva 2014/60/EU.*

Ja o segundo caso trata-se de um bem que foi re-
conhecido pelo Estado Membro requerente, prévia ou
posterior a remogao, pela via legislativa ou por proce-
dimentos administrativos nacionais, como patrimonio
cultural nacional, podendo ser de valor artistico, histori-
co ou arqueoldgico. Dessa forma, essa situagdo dialoga
com a prote¢io de patrimonios culturais dos Estados
Membros estabelecida pelo artigo 36, do Tratado de
Funcionamento da Unido Europeia — TFUE, mesmo

#§50, 1, KGSG.
% Sobre a evolugio normativa da agdo de restituicio nestas duas
diretas, consultar: MIGLIO, Alberto. La restituzione dei beni cultur-
ali nell’'Unione Europea: dalla Direttiva 93/7 alla Direttiva 2014/60,
tra mercato interno e competenza esterna dell’'Unione. Diritto del

Commercio Internazionale, v. 30, n. 4, p. 863-884, 2016. p. 872-875.

sendo essa denominacio alvo de criticas por sua falta de
uniformidade de significados nas normas europeias.”’

Com base em outro ponto de vista, ha a situagio
em que um dos Estado Membros é o destino do bem
cultural subtraido ilegalmente. Nesse contexto, se um
bem cultural for ilegalmente importado em desrespeito
a um normativo legal diretamente aplicavel pela Unido
Europeia, esse deve retornar ao pafs demandante.

Outro contexto de didlogo com normas internacio-
nais € realizado em relagio a Convencido da UNESCO
de 1970. Nesse quadro, a devolugao solicitada por um
Estado Parte de um bem cultural se realizard em algu-
mas conjunturas.”® A primeira delas estabelece que se
esse bem pertence a uma das categorias indicadas no ar-
tigo 1, da referida Convengao da UNESCO. Nesse caso,
como a lista existente no citado artigo é ampla e genéri-
ca, ja aqui se permite compreender uma ampla prote¢ao
desses bens em relagdo a sua subtracdo de forma ilegal.

O segundo contexto é se o bem cultural foi remo-
vido do territério soberano de um Estado Parte apds
26 de abril de 2007. Nesse caso, a referida data é a
manutencio pela KGSG do marco temporal estabele-
cido pela ja referenciada KultGiiRiickG, em seu §6, 2
(2). Essa manutencdo de marcos temporais estabeleci-
dos em leis revogadas por parte das atuais leis vigentes
mostra-se benéfica por evitar conflitos interpretativos
considerando-se as referéncias temporais entre a norma
revogada e a vigente.”

Em seguida, ha situacdo em que o objeto foi declara-
do ou classificado como bem significativo pelo Estado
Parte requerente, em conformidade com o artigo 1°, da
Convencao da UNESCO de 1970, antes de sua expor-
tacdo. Outra situacao também vislumbrada é considerar
o bem inaliendvel, permitindo uma protecio qualifi-
cada com fundamento no artigo 13, d, da Convencao
UNESCO de 1970.*

7 Sobre o problema das variadas terminologias utilizadas nos muitos
mandamentos normativos do tema, ler: BLAKE, Janet. Cultural Herit-
age Law: contextual issues. In: BLAKE, Janet (org,). International Cultural
Heritage Iaw. Oxford: Oxford University Press, 2015. p. 1-22. p. 6-18.
WELLER, Matthias. Rezhinking EU Cultural Property Law: towards pri-
vate enforcement. Baden Baden: Nomos, 2018. p. 40-42.

#§52, KGSG.

¥ WIESE, Volker. § 52. In: ELMENHORST, Lucas; WIESE,
Volker (org). Kulturgntschutzgeserz. Munchen: C.H. Beck, 2018. p.
335-349. p. 340-341.

% CAMPFENS, Evelien. Whose Cultural Objects? Introducing
Heritage Title for Cross-Border Cultural Property Claims. Nezber-
lands International Iaw Review, v. 67, n. 2, p. 257-295, 2020. p. 269.
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Ja a quarta situacao da mais importancia a procedén-
cia do bem. Nesse caso, o Estado Parte requererd o bem
em virtude de este ser parte de uma cole¢iao de uma ins-
tituicao localizada em seu territério ou se um acordo foi
alcancado em virtude de multiplos paises demandarem
um bem cultural como sendo seu, devendo ser notifica-
dos desse acordo a Autoridade Superior relacionada a
cultura e o Ministério das Relacdes Exteriores alemaes
sobre o conteudo desse acordo.

Ainda sobre o tema, menciona-se que, se nao for
possivel esclarecer se o bem cultural foi removido apds
26 de abril de 2007, presume-se que o bem cultural foi
removido do territério do Estado contratante apos essa
data, podendo ser essa presuncdo refutada com a com-
provacao de que o objeto cultural demandado ja se en-
contrava em territorio federal, no mercado interno ou
em um terceiro pafs antes dessa data.

Além disto, permite-se, para facilitar a produgdo de
provas, que uma declaracio sob juramento seja produ-
zida, desde que esteja em conformidade com a Lei de
Procedimento Administrativo (I erwaltungsverfabrensge-
serz) e as leis de procedimento administrativo dos Esta-
dos federais alemaes. Além disso, para fins de mediagao
oficial sobre o tema, as autoridades competentes dos
Estados federais e a autoridade federal, relacionadas ao
tema, sdo os responsaveis por essas declaragoes em ca-
sos de procedimentos de mediaciao administrativa.

O dltimo contexto desse didlogo com a Convengao
da UNESCO de 1970 também possui um contexto
temporal. Ele menciona que, se obtida prova de que um
bem cultural estava localizado no territério alemio ou
no Mercado Comum antes de 6 de agosto de 2016, os
aspectos relacionados ao retorno do bem ou a compen-
sa¢do financeira da KultGiiRiickG podem ser utilizados
como fundamento para reclamac¢io de um Estado Parte
por ser ela a lei vigente a época.

Trata-se, portanto, de uma circunstancia em que
prova pretérita pode desencadear reclamagdes funda-
mentadas em norma vigente a época, mas revogada
atualmente. Demonstra-se, assim, que se buscou evitar
que a nova lei inviabilizasse a protecdo de bens culturais
cujas provas de localizacdo fossem obtidas de um perio-
do anterior a lei vigente.

Prosseguindo com a iniciativa de melhor dialogar
com outras normas internacionais, a KGSG também
estabeleceu regras para casos em que a fundamentagao
da reclamagio pelo retorno de um bem cultural seja a

Convencao da Haia para a Protecio dos Bens Cultu-
rais em Situaces de Conflito Armado de 1954. Nessa
conjuntura, igualmente o aspecto temporal se mostra
presente e de importancia para estabelecer direitos e
obriga¢des. Nesse dialogo, também se vislumbram duas
circunstancias.

Para o primeiro quadro, a KGSG menciona que os
bens culturais descritos no artigo 1, da Convencio da
Haia de 1954, que foram objeto de violacao ao §28, 3,
da KGSG, que versa sobre a vedagao de importagao de-
corrente de um conflito armado, retornarao a Autorida-
de Competente do pais do qual eles foram exportados
ap6s o perfodo de conflito armado, conforme o numero
3, da Parte I, do Primeiro Protocolo da referida Con-
vencio, em duas possibilidades.

A primeira delas é se o bem cultural foi removido
ap6s 11 de novembro de 1967. De acordo com Wiese,
essa ¢ a data da entrada em vigéncia dos compromissos
internacionais da Alemanha em relacio a vinculacio 2a
conven¢ao e ao primeiro protocolo.”” Ainda a respeito,
hd a circunstancia em que a autoridade competente do
pais do qual veio o bem cultural requereu o seu retorno.

Ja o segundo contexto ¢ aquele em que o proprio
Estado contratante envia, por precaucido, bens cultu-
rais para outro Hstado Contratante para deixa-los em
depésito e, consequentemente, protegé-los enquanto o
pais esta em um periodo de conflito armado, conforme
esta determinado no namero 5, Parte 11, do Primeiro
Protocolo da Convencido em analise. Findado o confli-
to armado, o Estado Contratante depositario tem por
responsabilidade devolver os referidos bens a Autorida-
de Competente do Estado depositante no tempo mais
breve possivel.

No tocante as regras de Direito Civil, a KGSG esta-
belece que o proprietario do bem cultural devolvido é
indicado pelas normas do pais que recebeu o bem em
devolugio.” Isso demonstra o respeito a legislacio do
pais para onde o bem retornara, ao indicar que deve
ser ela a estabelecer quem serd o efetivo proprietario
do bem cultural devolvido e, portanto, nio cabendo a
legislacdo alema tratar desse aspecto.

' O’KEEFE, Roget. The protection of cultural property in armed conflict.
Cambridge: Cambridge University Press, 2006. p. 198-199.

2 WIESE, Volker. § 53. In: ELMENHORST, Lucas; WIESE,
Volker (org). Kulturgntschutzgesetz. Munchen: C.H. Beck, 2018. p.
349-353. p. 352.

% §54 (1), KGSG.
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Além disso, também mencionam que os direitos
adquiridos com base em uma disposi¢ao legal ou por
meio de execugao hipotecaria ou penhora nio entram
em conflito com a obrigacio de retorno.”* Portanto, es-
ses aspectos, possivelmente, ficardo adstritos a questdes
pecuniarias, nao sendo fator de impedimento da devo-
lucao do bem.

Além disso, a KGSG foi mais detalhista do que a
HEAR em relagdo a normatizac¢io dos aspectos gerais
para os limites do periodo de reclamagio para retor-
no de bens culturais. Nesse contexto, a KGSG trabalha
com trés ambitos: as ideias gerais da limitacio do pe-
rfodo propriamente dita; o estabelecimento do marco
inicial desse periodo de limitacio; a suspensdo e o re-
comeco do petriodo de limitacio, e o prazo final para
expirar tal direito.

No primeiro desses trés contextos, o da limitacao de
tempo para reclamagio para retorno, sao determinadas
as regras gerais ¢ excepcionais quanto aos prazos para
reclamar a devoluciao de bens culturais. Para melhor
compreensdo, a andlise serd feita com cada contexto
sendo explicado separadamente.

A primeira das regras gerais refere-se ao fato de que
um Hstado requerente tem o prazo prescricional de
trinta anos a contar da saida de forma ilicita do bem cul-
tural do territério de Estado-Membro ou Estado Parte
requerente. Esse prazo independe de conhecimento so-
bre o destino e o atual possuidor do bem.

No entanto, a partir do momento em que a Auto-
ridade Central do Estado requerente toma ciéncia da
localizagdo e do atual possuidor do bem, entra-se em
um novo contexto. Nesse caso, o Estado vitima da sub-
tracao ilicita tera trés anos para requerer o retorno desse
bem.

HEntretanto, ha um conjunto de bens culturais que
fogem a supramencionada regra dos trinta anos. Esses
bens sdo, conforme a KGSG, as cole¢bes puiblicas, em
conformidade com o numero 8, do artigo 2°., da Dire-
tiva 2014/60/UE, e os bens listados em inventirios de
instituices religiosas ou eclesiasticas, desde que estas
tenham protecio reconhecida e fundamentada em not-
ma nacional do seu Estado. Essa previsao, também, dia-
loga com o artigo 7, b, I, da Convenc¢ao da UNESCO de
1970 que indica o comprometimento dos Estados-Par-
tes em proibir a importagdo de bens culturais roubados

% § 54 (2), KGSG.

de museus ou monumento publico secular ou religioso
ou instituicio semelhante.

Para esses dois casos, o prazo prescricional é, em re-
gra, de setenta e cinco anos. No entanto, normas nacio-
nais ou acordos bilaterais podem aumentar esse prazo
ou até torna-lo imprescritivel, tornando possivel, assim,
ampliar a protecdo desses bens culturais em especifico.

Em dltimo caso, tem-se a regra para os demais ca-
sos de subtracio ilicita de bens culturais. Para os demais
contextos nao vislumbrados, em nenhum dos casos, ex-
cetuados os casos supramencionados, ha a regra geral
de que o prazo para reclamar retorno do bem cultural
serd de trés anos.

Dado todo essa quadro, é perceptivel afinidade entre
a norma alema e a Diretiva 2014/60/EU, em seu artigo
8°, e, no caso dos bens culturais de natureza religiosa,
também com o artigo 7, b, I, da Convenc¢ao da UNES-
CO de 1970.% Por outro lado, esse detalhamento nio
foi similar na HEAR, que apresenta prazos diversos.

A KGSG também reitera que o momento em que
comega a contar o prazo para fins de solicitar o retor-
no dos bens culturais ¢ o momento em que o Estado-
-Membro ou Contratante toma ciéncia sobre a sua lo-
calizagdo e o seu atual possuidor. Nesse caso, a HEAR
apresentou uma ideia aproximada do que seja denomi-
nado conbecimento, mas nio menciona, expressamente, a
indica¢ao de localizagao e atual possuidor.

Por fim, A KGSG possui regras para suspensao e re-
comeco do periodo para reclamacio e para estabelecer a
data final deste prazo. Nesse caso, produz-se um didlo-
go com o BGB, além de outro mandamento normativo

da propria KGSG.

A KGSG menciona que as normatizacdes previs-
tas nos paragrafos 204 (suspensio de prescricio por
meio do exercicio de um direito), 206 (suspensiao de
prescricdo por forca maior) e 209 (efeito de suspensio)
sobre a suspensdo de prazos, além do paragrafo 212,
referente ao recomeco do prazo prescricional, todos
do BGB, aplicam-se aos prazos prescricionais previstos
na KGSG. De igual forma, também define que o prazo
prescricional serd suspenso em casos de for¢a maior nas
situagdes em que o Estado Membro ou Estado contra-
tante requerente seja impedido de fazer valer suas rei-

% MAGRI, Geo. Directive 2014/60/EU and Its Effects on the
European Art Market. Santander Art and Cultnre Law Review, v. 2, n. 2,
p. 195-210, 2016. p. 204.
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vindicacoes devido a distarbios civis, conflito armado
ou circunstancias semelhantes, fazendo, assim, que a
data final desse prazo seja postergada.

4 Consideracgoes finais

Diante de tudo o que foi exposto, demonstra-se que
a KGSG se mostra uma legislacio mais aberta e com
escopo mais abrangente para a prote¢iao dos bens cul-
turais do que a HEAR. Seu enfoque sem distingoes faz
com que bens culturais de diferentes culturas e épocas
possam ser tuteladas por essa norma.

Em sentido contrario, a HEAR se mostra uma le-
gislacao limitada quando se analisa o seu potencial de
protecao de bens culturais. A escolha do legislador por
proteger os bens culturais de somente um contexto his-
torico faz com que a utilidade dela produza um impacto
de potencial reduzido quanto ao universo de bens cul-
turais subtraidos ilicitamente.

No que tange, especificamente, ao recorte tempo-
ral, é igualmente perceptivel que a KGSG soube me-
lhor dialogar com outras normas que sio referéncias no
contexto internacional, como as Convencoes da Haia
de 1954, da UNESCO de 1970 e da UNIDROIT de
1995, ou foram referéncias dentro do ambito nacional,
como o caso da revogada KultGuRickG. Houve preo-
cupagdo em respeitar o sistema de normas ja existente,
mantendo prazos ja estabelecidos e, consequentemente,
evitando a possibilidade de eventuais conflitos tendo o
tempo como fator de desarmonia entre as normas.

A HEAR mostrou-se uma norma limitada quanto
aos prazos de protecio e de didlogo destes prazos com
normas internacionais vigentes sobre o tema. O fato
de a prépria norma estabelecer um limite temporal no
qual os bens culturais do perfodo de perseguicio na-
zista, assim como indicar previamente a data do fim da
vigéncia da norma, em vez de produzir uma seguranca
juridica chancelada por uma nova norma, fard com que
essa norma seja vista como transitoria, vislumbrando a
instabilidade juridica produzida por um novo processo
legislativo ja projetado para um futuro préximo. O re-
duzido didlogo com o que se esta legislado em normas
internacionais pode, também, produzir conflitos not-
mativos em casos concretos. Outro aspecto relevante
¢ existit uma data para o fim de vigéncia da norma, o
que permite que movimentos indesejados possam ser

planejados e realizados, como a ocultagdo proposital de
bens culturais durante o periodo de producao de efeitos
juridicos da norma, dada a proximidade dessa data.

Referéncias

BARNES, Jason. Holocaust Expropriated Art Recovery
(HEAR) Act of 2016: a federal reform to state statutes
of limitations for art restitution claims. Columbia Journal
of Transnational Law, v. 56, n. 3, p. 593-635, 2018.

BLAKE, Janet. Cultural Heritage Law: contextual is-
sues. In: BLAKE, Janet (org,). International Cultural He-
ritage Law. Oxford: Oxford University Press, 2015. p.
1-22.

CAMPFENS, Evelien. Restitution of looted art: what
about access to justice? Santander Art and Culture Law
Review, v. 4, n. 2, p. 185-220, 2018.

CAMPFENS, Evelien. Whose Cultural Objects? Intro-
ducing Heritage Title for Cross-Border Cultural Pro-
perty Claims. Netherlands International Law Review, v. 67,
n. 2, p. 257-295, 2020.

CZERNIK, Ilja. § 32. In: ELMENHORST, Lucas;
WIESE, Volker (org). Kulturgutschutgeserz. Minchen:
C.H. Beck, 2018. p. 213-219.

DREIER, Thomas; KEMLE, Nicolai B.; WELLER,
Matthias (org,). Kunst und Recht - Riickblick, Gegenwart und
Zukunft. Baden Baden: Nomos, 2017.

ELMENHORST, TLucas; WIESE, Volker. Kultur-
gutschutzgesetz. [n: ELMENHORST, Lucas; WIESE,
Volker (org.). Kulturgntschutzgesetz. Munchen: C.H. Beck,
2018.

FRANKEL, Simon J. The HEAR Act and laches after
three years. North Carolina Journal of International Law and
Commercial Regulation, v. 45, n. 2, p. 441-456, 2020.

FRANKEL, Simon J.; SHARONI, Sari. Navigating the
ambiguities and uncertainties of the Holocaust Expro-
priated Art Recovery Act of 2016. Columbia Journal of
Law & the Arts, v. 42, n. 2, p. 157-187, 2019.

FRIGO, Manlio. Circulation des biens culturels,
détermination de la loi applicable et méthodes de
reglement de litiges. Recweil des Conrs: collected courses
of The Hague Academy of International Law. Kluwer

Law International, Hague, v. 375, p. 89-474, 2016.

SOARES, Ardyllis Alves. A protecdo do patrimonio cultural em novas perspectivas: estudo comparado entre a Kulturgutschutzgesetz e a Holocaust Expropriated Art Recovery Act of 2016. Revista de

" Direito Internacional, Brasilia, v. 17, n. 3, p. 110-125, 2020

—
NS



GERSTENBLITH, Patty. Statutes of limitation and
other legal challenges to the recovery of stolen art. In:
HUFNAGEL, Saskia; CHAPPELL, Duncan (org,). The
palgrave handbook on art crime. London: Palgrave Macmil-
lan, 2019. p. 271-285.

GRAY, Soffia H. Kuehner. The Holocaust Expropria-
ted Art Recovery Act of 2016: an innefective remedy

for return in nazi-looted art. Unzversity of Illinois Law Re-
view, . 1, p. 363-399, 2019.

HAUSLER, Kiristin. Cultural heritage and the Security
Council: Why Resolution 2347 matters. Question de Droit
International - zoom in, n. 48, p. 5-19, 2018.

HEIMANN, Hans Markus. § 2. I ELMENHORST,
Lucas; WIESE, Volker (org). Kulturgutschutzgesetz. Min-
chen: C.H. Beck, 2018. p. 30-36.

HUFNAGEL, Saskia; CHAPPELL, Duncan (org,). The
palgrave handbook on art crime. London: Palgrave Macmil-
lan, 2019.

JAYME, Erik. Die verschwiegene Provenienz: Der
Heidelberger Tritbner-Fall und die Auslegung des § 40
KGSG. In: WELLER, Matthias; KEMLE, Nicolai B;
DREIER, Thomas (otg.). Hande! - Provenien; - Restitution.
Baden Baden: Nomos, 2020. p. 6-19.

JAYME, Erik. Nationale Kunst heute — Betrachtungen
zum neuen Kulturgutschutzgesetz. [n: DREIER, Tho-
mas; KEMLE, Nicolai B.; WELLER, Matthias (org.).
Kunst und Recht - Riickblick, Gegenwart und Zunkunft. Baden
Baden: Nomos, 2017. p. 71-102.

JAYME, Erik. Narrative norms in private international
law: the example of Art Law. Recueil des Cours: collected
courses of The Hague Academy of International Law.
Kluwer Law International, Hague, v. 375, p. 9-52, 2016.

JAYME, Erik. Identité culturelle et intégration: Le droit
international privé postmoderne: cours général de droit
international privé. Recueil des Conrs: collected courses of
The Hague Academy of International Law. Kluwer Law
International, Hague, v. 251, p. 9-267, 1995.

KREDER, Jennifer Anglim. Analysis of the Holocaust
Expropriated Art Recovery Act of 2016. Chapman Law
Review, v. 20, n. 1, p. 1-24, 2017.

MAGRI, Geo. Directive 2014/60/EU and Its Effects
on the BEuropean Art Market. Santander Art and Culture
Law Review, v. 2, n. 2, p. 195-210, 2016.

MARTINEAU, Anne-Katel. Droit du marché de l'art. Issy-
les-Moulineaux: Gualino, 2018.

MIGLIO, Alberto. La restituzione dei beni culturali
nell’'Unione Europea: dalla Direttiva 93/7 alla Diretti-
va 2014/60, tra mercato interno e competenza esterna

dell’Unione. Diritto del Commercio Internazionale, v. 30, 1.
4, p. 863-884, 2016.

NAHLIK, Stanislaw E. La protection internationale des
biens culturels en cas de conflit armé. Rewwer/ des Conrs:
collected courses of The Hague Academy of Interna-
tional Law. Kluwer Law International, Hague, v. 120, p.
61-163, 1967.

O’KEEFE, Roger. The protection of cultural property in
armed conflict. Cambridge: Cambridge University Press,
2006.

PETERS, Robert. The protection of cultural property:
recent developments in Germany in the context of new
EU Law and the 1970 UNESCO Convention. Santander
Art and Culture Law Review, v. 2, n. 2, p. 85-102, 2016.

RUFFINI, Francesco. De la protection internationale
des droits sur les oeuvres littéraires et artistiques. Recues/
des Cours: collected courses of The Hague Academy of
International Law. Kluwer Law International, Hague, v.
12, p. 387-597, 1926.

SCHACK, Haimo. Zivilrechtliche Auswirkungen des
KGSG: Importverbote und Transparenzpflichten. In:
WELLER, Matthias; KEMLE, Nicolai B.; DREIER,
Thomas (org). Handel - Provenienz - Restitution. Baden
Baden: Nomos, 2020. p. 73-88.

SCOVAZZI, Tullio. Culture. In: CHESTERMAN, Si-
mon ¢t al. (otrg.). The Oxford Handbook of United Nations
treaties. Oxford: Oxford University Press, 2019. p. 307-
320.

SYMEONIDES, Symeon C. Choice of law in the Ame-
rican courts in 2018: thirty-second annual survey. The
American Journal of Comparative Law, v. 67, n. 1, p. 1-97,
2019.

TASDELEN, Alpet. The return of cultural arfefacts: hard
and soft law approaches. Cham: Springer, 2016.

TURP, Daniel. La contribution du droit international au
maintien de la diversité culturelle. Recueil des Cours: col-
lected courses of The Hague Academy of International
Law. Kluwer Law International, Hague, v. 363, p. 333-
454, 2015.

SOARES, Ardyllis Alves. A protecdo do patrimonio cultural em novas perspectivas: estudo comparado entre a Kulturgutschutzgesetz e a Holocaust Expropriated Art Recovery Act of 2016. Revista de

* Direito Internacional, Brasilia, v. 17, n. 3, p. 110-125, 2020

—
NS



WELLER, Matthias. Rethinking EU Cultural Property
Law: towards private enforcement. Baden Baden: No-
mos, 2018.

WELLER, Matthias; KEMLE, Nicolai B.; DREIER,
Thomas (org). Handel - Provenienz - Restitution. Baden
Baden: Nomos, 2020.

WIELING, Hans Josef; FINKENAUER, Thomas. Sa-
chenrecht. 6. ed. Berlin: Springer, 2020.

WIESE, Volker. § 52. In: ELMENHORST, Lucas;
WIESE, Volker (org). Kulturgutschutgeserz. Munchen:
C.H. Beck, 2018. p. 335-349.

WIESE, Volker. § 53. In: ELMENHORST, Lucas;
WIESE, Volker (org). Kulturgutschutgeserz. Munchen:
C.H. Beck, 2018. p. 349-353.

ZEIDLER, Kamil. Restitution of cultural property: hard
cases, theory of argumentation, philosophy of law.
Gdansk: Wolters Kluwer, 2016.

SOARES, Ardyllis Alves. A protecdo do patrimonio cultural em novas perspectivas: estudo comparado entre a Kulturgutschutzgesetz e a Holocaust Expropriated Art Recovery Act of 2016. Revista de

“' Direito Internacional, Brasilia, v. 17, 0. 3, p. 110-125, 2020

—
\S]



UniCEUB
ISSN 2237-1036

Art-related disputes and ADR
methods

| Maria Beatrice Deli
l " Veronica Proietti




Art-related disputes and ADR methods*

Disputas relativas a arte e métodos de ADR

Maria Beatrice Deli**

Veronica Proietti***

Abstract

The shortcomings of the traditional court system have highlighted the
need for alternative means to solve art-related disputes. The purpose of
this article is to analyse the benefits of ADR methods when applied to
the resolution of these kind of conflicts, especially in light of the growing
international consensus on the subject, as emphasized by the many ADR
institutions which have developed a specific area of focus for art-related
disputes. Among the various advantages, the flexibility of the procedure,
the international and neutral forum, especially suited for disputes involving
parties from different countries and cultural backgrounds, the confidentia-
lity guaranteed to the parties, the potentially lower costs and the possibility
to tailor creative solutions that can incorporate legal, cultural and ethical
interests. Mediation and negotiation are very popular resolution processes,
whereby the parties remain in full control of the procedure. However due
to their voluntary nature, a final result cannot be guaranteed. In this sense,
arbitration can be regarded as a highly recommended alternative to litiga-
tion. While still grounded upon the parties’ consent, it always culminates
with a final and binding decision which could be effectively enforced almost
worldwide on the basis of the 1958 New York Convention.

Keywords: Art-related disputes. ADR methods. Flexibility. International
and neutral forum. Privacy. Creative solutions.

Resumo

As deficiéncias do sistema judicidrio tradicional destacaram a necessidade de
meios alternativos para resolver disputas relacionadas a arte. O objetivo de-
ste artigo ¢ analisar os beneficios dos métodos de ADR quando aplicados na
resolucdo deste tipo de disputas, especialmente a luz do crescente consenso
internacional sobre o assunto, conforme enfatizado pelas diversas institu-
icbes de ADR que desenvolveram uma area especifica de foco para disputas
relacionadas a arte. Entre as varias vantagens, a flexibilidade do procedimen-
to, o férum internacional e neutro especialmente adequado para disputas en-
volvendo partes de diferentes paises e origens culturais, a confidencialidade
garantida as partes, os custos potencialmente mais baixos e a possibilidade
de solugbes criativas sob medida que podem incorporar interesses legais,
culturais e éticos. A mediacdo e a negociacio sio processos de resolucio
muito populates, nos quais as partes mantém o controle total do procedi-



mento. No entanto, devido a sua natureza voluntaria,
um resultado final ndo pode ser garantido. Nesse senti-
do, a arbitragem pode ser considerada uma alternativa
altamente recomendada ao contencioso. Embora ainda
baseado no consentimento das partes, sempre culmina
com uma decisao final e vinculativa que poderia ser apli-
cada de forma eficaz em quase todo o mundo com base
na Convencao de Nova York de 1958.

Palavras-chave: disputas relativas a arte, métodos de
ADR, flexibilidade, férum internacional e neutro, priva-
cidade, solucbes creativas

1 Alternative Dispute Resolution
methods and art-related disputes.

As disputes, in the art and cultural heritage field,
become more transnational, complex and more wides-
pread, the need to find a suitable forum for their reso-
lution has become of critical importance. As the po-
tential of ADR in this sector becomes more and more
internationally recognized, the use of arbitration and
mediation, in particular, is being regarded as credible al-
ternative to litigation, given the characteristics of the art
industry and market. In fact, these disputes are multi-
-faceted and judges are entrusted with cases that require
both legal and highly technical expertise. Preparing a
judge on art world’s specific issues requires the contri-
bution of experts’ testimony and necessarily more time
to render informed and credible decisions. This proves
to be especially true in transnational cases.

Under certain circumstances litigation may be en-
tirely appropriate, for example when disputing parties
may be uncooperative or one of the parties is recalci-
trant. In other cases, parties resort to litigation when a
legal precedent is sought. There are also cases in which
a legal action has the sole purpose of bringing attention
to a problem, hoping that other potential claimants may
learn about it and come forward to bolster their case.
Lastly, litigation puts pressure on galleries, auction hou-
ses or museums, which prefer not to be in the public eye
over matters that put into question their scrupulousness
or due diligence.

Therefore, although to a certain extent litigation mi-
ght be considered a good fit for art disputes, in light of
the option offered by the alternative dispute resolution
(ADR) mechanisms, the question is - is ADR the best

fit?

ADR refers to a number of dispute resolution
processes and techniques, used to come to a solution
between disputing parties without recurring to litiga-
tion in the national courts, with their strongly adver-
sarial atmosphere. Largely used in transnational dispu-
tes between States and between individual and States,
especially in recent times, ADR has gained widespread
acceptance among the general public and the legal pro-
fessionals for domestic and international commercial
disputes.

The rising popularity of ADR can be explained by
a number of reasons, among which the perception that
these systems typically imply reduced costs' and are ge-
nerally faster. They are also helpful in terms of maintai-
ning a degree of privacy compared to the public nature
of court proceedings, along with the collaborative natu-
re of ADR, which allows the parties to come to a better
understanding of the other’s position, thus preserving
their future relationship. These processes are also less
formal and more flexible than court proceedings; for
example, parties have greater control over the selection
of the individual or individuals who will decide their
dispute.

The use of alternative dispute resolution methods
has proven so effective in the international disputes are-
na that it is often recommended as a first step before
resorting to arbitration or to the courts.

Over the last few years, a strong consensus has
emerged in the field of art law, recognizing the bene-
fits of ADR for the resolution of art disputes.” These
disputes have particular features for which ADR me-
thods may be more appropriate than traditional court
litigation®, thus avoiding the expense and complexity of
multi-jurisdictional litigation and the risk of inconsis-
tent results.” Parties are provided with an international
and neutral forum in which they are free to choose a

! IONESCU, M. Alternative Dispute Resolution. p. 155.

2 GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 274.
* BANDLE, A; THEURICH, S. Alternative Dispute Resolution
and Art-Law: A New Research Project of the Geneva Art-Law Cen-
tre. Journal of International Commercial Iaw and Technology, v. 6, n. 1,
2011. p. 28.

* DEN HARTOG, S. The Use of Alternative Dispute Resolution in Art
Related Disputes, Klnwer Arbitration Blog. 2015. Available at: http://
arbitrationblog.kluweratbitration.com/2015/10/23/the-use-of-al-
ternative-dispute-resolution-in-art-related-disputes/.
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neutral mediator, arbitrator or expert from a third-
-country, along with the applicable law and language of
the procedure.’

By its very nature art disputes often require a spe-
cific knowledge of art, along with being familiar with
the art world’s dynamics, something that a national jud-
ge usually does not have.® Through ADR, parties can
choose a mediator or an arbitrator with the necessary
technical expertise to propetly handle and, more impor-
tantly, understand the matter of art or cultural heritage
at stake. The general feeling is that an expert in the art
market or a cultural institution operating in the field,
is the most appropriate subject to decide a case or to
help the parties find common ground.” This would be
particularly important in cases involving parties from
different cultural backgrounds.”

ADR provides a more flexible forum than litigation,
helping the consideration of the matter from the legal
but also cultural and ethical perspectives.” By taking
into account a considerable amount of interests, there
is more space to negotiate a mutual gain and a possi-
ble agreement between the actors."” One of the most
relevant perks of ADR is that it allows the parties to
adopt mutually satisfactory solutions beyond the mo-
netary remedies that are traditionally available in natio-
nal courts'!, finding creative solutions that parties may
explore. For example, in art restitution disputes, the
suggested solution through ADR might include the res-

> THEURICH, S. Art and Cultural Heritage Dispute Resolution.
Wipo Magazine, v. 4, 2009. Available at: https:/ /www.wipo.int/wipo_
magazine/en/2009/04/article_0007. html.

¢ DEN HARTOG, S. The Use of Alternative Dispute Resolution in Art
Related Disputes, Klnwer Arbitration Blog. 2015. Available at: http://
arbitrationblog.kluwerarbitration.com/2015/10/23/ the-use-of-al-
ternative-dispute-resolution-in-art-related-disputes/.

" GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 287.
8 THEURICH, S. Art and Cultural Heritage Dispute Resolution.
Wipo Magazine, v. 4, 2009. Available at: https:/ /www.wipo.int/wipo_
magazine/en/2009/04/article_0007 html.

’  GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 277.
1" TRIOSCHI, A. Art-Related Disputes and ADR Methods: A
Good Fit? Kiuwer Arbitration Blog. 2018. p. 1. Available at: http://ar-
bitrationblog kluwerarbitration.com/2018/07 /08 /adt-art-cultural-
heritage/.

' DEN HARTOG, S. The Use of Alternative Dispute Resolution in
Art Related Disputes, Klnwer Arbitration Blog. 2015. Available at: http://
arbitrationblog.kluwerarbitration.com/2015/10/23/ the-use-of-al-
ternative-dispute-resolution-in-art-related-disputes/.

titution of the cultural object accompanied by cultural
collaboration initiatives.'?

Along with the creation of innovative legal reme-
dies specifically conceived for art disputes,”” ADR’s
flexibility allows for the consideration and possible use
of customary laws and protocols." In cases where in-
digenous communities are involved, ADR can be the
forum where customary practices can be incorporated
in the proceedings. For instance, there can be space for
an adapted procedure providing for a community con-
sultation process or acknowledging certain cultural and
spititual concerns."

A successful example of an inclusive and creative
agreement was reached in 2007 by the Tasmanian Abo-
riginal Centre and the Natural History Museum of Lon-
don.'® Since the 1980s, the Tasmanian Aboriginal Cen-
tre had asked for the return of human remains held in
the museum’s collection, but their requests had been re-
peatedly refused. In November 20006, the museum had
agreed to return the remains, but only after having the
opportunity to conduct several invasive scientific tests,
among which extractions of DNA, chemical analyses
of the bones, scans and photographs of the bodies.
However, the Tasmanians had protested because these
examinations would violate the Aboriginal customary
rights. In May 2007, in view of the lengthy trial and the
mounting legal costs, the parties agreed to proceed by
means of mediation. Each party appointed a mediator,
who jointly tried to lead the parties to reach a common
solution. On one hand, the museum pursued scientific
interest; its representative believed the data collection
and the preservation of genetic material was fundamen-

2 DE NOVA, G. L’Arbitrato e i Contratti dell’Arte. Rivista
dell’ Arbitrato, Anno 27, Fasc. 3, 2018. p. 594; BANDLE, A.; THEU-
RICH, S. Alternative Dispute Resolution and Art-Law: A New Re-
search Project of the Geneva Art-Law Centre. Journal of International
Commercial Law and Technology, v. 6, n. 1, 2011. p. 31.
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5 THEURICH, S. Art and Cultural Heritage Dispute Resolution.
Wipo Magazine, v. 4, 2009. Available at: https:/ /www.wipo.int/wipo_
magazine/en/2009/04/article_0007 html.

16 TRIOSCHI, A. Art-Related Disputes and ADR Methods: A
Good Fit? Kiuwer Arbitration Blog. 2018. p. 1. Available at: http://ar-
bitrationblog kluwerarbitration.com/2018/07 /08 /adr-art-cultural-
heritage/.
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tal for future research.”” On the other hand, according
to Tasmanian traditions, the Aboriginals wished for the
remains to be preserved, without having any further
physical interference and no future desecration of the

bodies.

After twenty years from the first restitution claim,
the mediator succeeded in convincing the parties to
agree to a mutually acceptable compromise. The Abori-
ginals acknowledged the importance for the museum to
retain the extracted DNA and the remains were finally
returned to their homeland."

On this basis, ADR methods help the parties to
preserve the existing relationship between them, for
two main reasons. As demonstrated by the case of the
Tasmanian Aboriginal Centre, many agreements inclu-
de provisions that encourage the continuation of the
collaboration between parties. Other examples of alter-
native solutions include the provision of art works in
lieu of monetary damages, the shared ownership of an
art piece, ot the use of long-term loans."”

ADR methods, not being grounded on an adver-
sarial system, promote a more peaceful resolution of
disputes,” creating a fertile ground for future collabora-
tions between actors of a world where the professional
relationships are based upon trust and personal connec-

7 In a press release, the museum representative stated that
the remains: “[...] represent a human population from a time
when Tasmania was isolated from the rest of the world and this
scientific information gathered from them could enable fu-
ture generations to understand more about how their ancestors
lived, where they came from and ultimately provide a fascinat-
ing chapter in the story of what it means to be a human.”, Nat-
ural History Museum London Press Release, “Natural History
Museum Offers and Alternative Dispute Resolution to the Tas-
manian Aboriginal Centre”, available at: https://plone.unige.ch/
art-adr/cases-affaires/17-tasmanian-human-remains-2013-tas-
manian-aboriginal-centre-and-natural-history-museum-london/
natural-history-museum-press-release-natural-history-museum-of-
fers-an-alternative-dispute-resolution-to-the-tasmanian-aboriginal-
centre-tac-2007 /view, 2007.

¥ BANDLE, A.; CHECHI, A.; RENOLD, M. Case 17 Tasmanian
Human Remains- Tasmanian Aboriginal Centre and Natural History Mu-
seum London, ArThemis, Art-Law Centre University of Geneva. 2012.
Available  at:  https://plone.unige.ch/art-adr/ cases-affaires/17-
tasmanian-human-remains-2013-tasmanian-aboriginal-centre-and-
natural-history-museum-london.

¥ TRIOSCHI, A. Art-Related Disputes and ADR Methods: A
Good Fit? Kiuwer Arbitration Blog. 2018. p. 2. Available at: http://ar-
bitrationblog kluwerarbitration.com/2018/07 /08 /adt-art-cultural-
heritage/.

% GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 283.

tions.”!

Moreover, In the art world, the possibility to keep
the proceedings and the outcome (at least to a large
extent) confidential, is also a major incentive to make
recourse to ADR.* Confidentality allows the parties to
focus on the merits of the dispute, without being con-
cerned of its public impact.

Still this point is not without shades. There are cases
where parties crave for the publicity of a trial, for tac-
tical reasons or simply out of principle and often the
parties’ privacy has to be balanced with other considera-
ble public interests (z.e. cases of illicitly traded objects).”
Lastly, one of the drawbacks of strict confidentiality is
that it does not allow to see the extent to which deci-
sions reached through ADR have enriched art law and
art-related dispute resolution.** This type of informa-
tion could be a useful tool to allow parties, mediator and
arbitrators to seek guidance from previous settlement
agreements or arbitral awards, illustrate the application
of specific legal art-law provisions, the variety of possi-
ble, available solutions and inspire parties in their own
dispute-resolution process.”

An important contribution to making this kind of
information accessible has been made through the
creation and development, since 2010, of the Geneva
Art-Law Centre database, the ArThemis. This system
provides case notes focusing on the settlement of art-
-related disputes through ADR methods. It endeavors
to cover as many jurisdictions as possible, a wide variety
of art-law cases and to undertake a thorough analysis
of the collected cases. At present it is the only database
currently available for this specific sector.*

2 THEURICH, S. Art and Cultural Heritage Dispute Resolution.
Wipo Magazine, v. 4, 2009. Available at: https:/ /www.wipo.int/wipo_
magazine/en/2009/04/article_0007 html.

2  DEN HARTOG, S. The Use of Alternative Dispute Resolution in Art
Related Disputes, Kluwer Arbitration Blog. 2015. Available at: http://ar-
bitrationblog.kluwerarbitration.com/2015/10/23/the-use-of-alter-
native-dispute-resolution-in-art-related-disputes/.

# TRIOSCHI, A. Art-Related Disputes and ADR Methods: A
Good Fit? Kiuwer Arbitration Blog. 2018. p. 2. Available at: http://ar-
bitrationblog kluwerarbitration.com/2018/07 /08 /adr-art-cultural-
heritage/.

#  GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 287.
»  BANDLE, A.;; THEURICH, S. Alternative Dispute Resolution
and Art-Law: A New Research Project of the Geneva Art-Law Cen-
tre. Journal of International Commercial Iaw and Technology, v. 6, n. 1,
2011. p.31.

% BANDLE, A.; THEURICH, S. Alternative Dispute Resolution
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Also in cases that involve the restitution of Nazi-
-looted art, the procedural hurdles that bar lawsuits and
the shortcomings of court litigation have made ADR
methods more appealing.”’” In this respect, it is useful to
observe that governmental reflections on the resolution
of issues relating to art looted during the Holocaust era
have included considerations and references to ADR.
In first instance, during the 1998 Holocaust Era Assets
Conference, which resulted in the Washington Confe-
rence Principles on Nazi-Confiscated Art*®, Principle 11
explicitly stated that States were encouraged to develop
ADR mechanisms for the resolution of disputes in this
area.”’ Again in 2009, at the Prague Holocaust Era As-
sets Conference, Principle 11 was reaffirmed in the so
- called Terezin Declaration, stating that alternative pro-
cesses and ADR mechanisms should be implemented

to facilitate “just and fair solutions”*

In relation to these particular disputes, litigation in
court may be unsatisfactory both substantially and pro-
cedurally. In terms of procedure, one major difficulty
might be the limitation period, viewed by defendants
as one of the most effective weapons to bar claimants
from seeking the recovery of their artworks.”” On the
contrary ADR methods provide the necessary flexibility
for handling difficult cases like the Nazi-era art claims
since they can facilitate consensual and mutually satis-

and Art-Law: A New Research Project of the Geneva Art-Law Cen-
tre. Journal of International Commercial Iaw and Technology, v. 6, n. 1,
2011. p.32.

# RENOLD, M. Cross-border restitution claims of art looted in armed
conflicts and wars and alternatives to court litigations, Policy Department C:
Citizen’s Rights and Constitutional Affairs, European Parliament,
2016. p. 35. See also RAMOS, A. Arte, guerra e o direito internac-
ional privado: da espoliagio nazista a convengdo unidroit sobre a
restituicio de bens culturais. Revista Juridica, v. 19, n. 431, 2015. p. 54.
#  The Principles, which are not binding, can be found at https://
www.state.gov/washington-conference-principles-on-nazi-confis-
cated-art.

#  Principle 11 states “Nations ate encouraged to develop national
processes to implement these principles, particulatly as they relate to
alternative dispute resolution mechanisms for resolving ownership
issues.”, BANDLE A., THEURICH S., Alternative Dispute Resolu-
tion and Art-Law: A New Research Project of the Geneva Art-Law
Centre, cit., 2011, p.32.

% The Terezing Declaration is available at: https://wijro.otgil/
cms/assets/uploads/2019/06/terezin_declaration.pdf, BANDLE,
A.; THEURICH, S. Alternative Dispute Resolution and Art-Law:
A New Research Project of the Geneva Art-Law Centre. Journal of
International Commercial aw and Technology, v. 6, n. 1, 2011, p. 32.

' GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 283.

factory agreements™, taking into account ethical and
moral principles, in addition to purely legal principles.
By having recourse to ADR, the parties seek to achieve
the above mentioned “just and fair solutions”, rather than
the mere application of the law, limited to the restitu-
tion or rejection of the claim.

A good example of the use of ADR is the dispu-
te over Egon Schiele’s “Portrait of Wally” between the
heirs of Lea Bondi, an Austrian Jew, and the Leopold
Museum.*

After over a decade of inconclusive litigation, even-
tually the case was settled through negotiation in 2010.
The resolution of this case, ultimately through compen-
sation, is an example of a non-traditional remedy offe-

2 RENOLD, M. Cross-border restitution claims of art looted in armed
conflicts and wars and alternatives to court litigations, Policy Department C:
Citizen’s Rights and Constitutional Affairs, European Parliament,
2016. p. 36.

% Mrs. Bondi was an Austrian Jew and owner of an art gallery in
Vienna, in 1925 she had acquired the painting “Portrait of Wally”
by Schiele himself. After the German troops had annexed Austria
to Nazi Germany, her gallery was declared “non-aryan” and was
subjected to confiscation. She had to sell the art gallery to Mr. Welz,
a member of the National Socialist German Workers. After the
United States Force occupied Austria, arresting Mr. Welz, the paint-
ing was mistakenly delivered to the Rieger heirs (Dr. Rieger was an
Austrian Jew and collector whose paintings and drawings had been
acquired by Mr. Welz as well). The Rieger heirs had eventually sold
the artworks to the Osterreichische Galerie Belvedere, a museum in
Vienna. The “Portrait of Schiele” was included in the transaction.
In 1953 Rudolf Leopold, a renowned art collector, came in con-
tact with Mrs. Bondi and upon learning about the Schiele painting,
he made a deal with the Belvedere to acquire it. The painting was
eventually displayed in the Leopold Museum, of whom Mr. Leopold
became the “Museological Director” for life. In 1997 the museum
loaned and shipped a part of its Schiele collection, including the
painting in question, to the Museum of Modern Art (MoMA), for
a temporary exhibition in New York. The arrival of the painting to
the United States represented the opportunity for the Bondi heirs
to recover their property. Previously, Mrs. Bondi had never filed a
formal claim for the recovery of her artwork because she thought
that it would have been extremely difficult to recover her painting
before an Austrian judge and against and Austrian citizen (Mr. Leo-
pold), and she was probably discouraged by the significant financial
requirements. Nonetheless she made some attempts, in particular
she had asked Mr. Leopold (before he bought the painting himself)
to arrange a meeting with the Belvedere to talk about the restitution
of her painting, suggesting that she did, indeed, consider the art-
work as part of her property. Keeping aside the legal technicalities
discussed in court, it is important to note that from 1998 up until
2010, no consistent result was reached. See CONTEL, R.; SOL-
DAN, G.; CHECHLI, A. Case Portrait of Wally- United States and Estate
of Lea Bondi and 1.eopold Museun, ArThemis, Art-Iaw Centre University
of Geneva. 2012. p. 2, available at: https://plone.unige.ch/art-adr/
cases-affaires/case-portrait-of-wally-2013-united-states-and-estate-
of-lea-bondi-and-leopold-museum.
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red by ADR; in fact, in many Nazi-looted art cases, the
heirs of the victims prefer to be compensated, rather
than obtaining the restitution of the disputed object.”

Even in case of art-authentication disputes some re-
markable benefits can be achieved by resorting to ADR.
First, ADR allows the appointment of an expert for rea-
ching a decision or a settlement. The parties can choose
from a pool of art-based experts, with experience in the
art world and authentication of art.* Secondly, the par-
ties can benefit from the privacy of the proceedings, wi-
thout having to condemn a work of art, independently
from the final outcome, to the stain of alleged forgery.

An important consequence of the voluntary charac-
ter of mediation and negotiation is that the success of
the procedure cannot be guaranteed. In fact, the parties
involved in an ADR procedure are not obliged to rea-
ch a final agreement. It is said that ADR proceedings
are jointly “owned” by the parties, by the third-party
neutral/s assisting them and the institution overseeing
the process or issuing the procedural rules. While this
aspect is generally viewed as an important advantage for
the parties to an art-related disputes, in certain cases,
perhaps, some limits to the parties’ “freedom” should
be set, particularly in cases where private interests and
the interests of the general public may collide® A no-
table example is the disputes between the Government
of India and the Norton Simon Foundation, which was
eventually settled through negotiation.”” This case was

* The salient terms of the agreement provided that (a) the Leo-

pold Museum would pay $19 million dollars to the heirs, (b) the
heirs would release claims to the painting and (c) the museum would
permanently display signage next to the painting to state its true
provenance. RENOLD, M. Cross-border restitution claims of art looted in
armed conflicts and wars and alternatives to court litigations, Policy Department
C: Citizen’s Rights and Constitutional Affairs, European Parliament,
2016. p. 39.

% Authentication in Art Newsletter November 2014. Available at:
https:/ /authenticationinart.org/pdf/newsletter/ Authentication-in-
Art-Newsletter-November-2014.pdf.

% BOICOVA-WYNANTS, M. Mediation and Art: Is it a match
made in heaven?, Ar#law. 2014. Available at: https://artlaw.club/en/
cases/a-brief-insight-into-the-rybolovlev-bouvier-legal-thriller.

7 The case revolved around the restitution of an ancient bronze
statue of the Lord Shiva, that was removed from a temple in India in
1956, and ultimately sent to the United States with false export doc-
uments. In 1973, the Nataraja idol was sold by a New York dealer to
the Norton Simon Foundation. In the same year, the Government
of India sued the Foundation secking the return of the sculpture.
According to Indian law, the idol, which was installed in a special
shrine, was worshipped and regarded as divine, and it was not a mere
movable property. Nonetheless, the Indian Government decided to
discontinue the lawsuit for one year, hoping to facilitate an amicable

one of the earliest settlements reached on the restitu-
tion of an important artwork between a nation and a
museum, in a “win-win solution”. The Norton Simon
Foundation recognized India’s ownership title to the
Nataraja idol and, in exchange, India allowed the sta-
tue to remain in the Foundations possession for ten
years. Additionally, the Government of India allowed
the Foundation to acquire any other Indian art object,
found outside the country, with full immunity of suit for
a one-year period. This provision is the most critical, for
it is arguable that the Government agreed to it because
it was not aware of the extent of the illicit trade of art
works at that time and underestimated the dangers that
one-year immunity could have caused to the national
cultural and religious heritage. In this case, although this
is a viable solution form the private interests’ perspecti-
ve, the public interest was largely sacrificed.™

2 Resorting to mediation as a first
option

Mediation is a powerful but lenient dispute resolu-
tion process, that has become increasingly popular in
the context of art-related disputes. In fact, it is one of
the most successful and effective ways for the parties to
achieve an amicable, satisfactory and confidential solu-
tion to an art or cultural property dispute.”” This is not
surprising since it is the only resolution process (along
with negotiation) whereby the parties remain in control,
not only of the outcome, but also of the way in which
the outcome is obtained.

In general, mediation is defined as a private, in-
formal and non-binding alternative dispute resolution
process, where a neutral, third-party assists the parties
in resolving the dispute.*’ It is a voluntaty process, the

settlement between the parties. In 1976, before the case came to
trail, it was settled through negotiation. See CHECHI, A.; BAN-
DLE, A.; RENOLD, M. Case Nataraja Idol- India and the Norton Simon
Foundation, Platform ArThemis, Art-Law Centre, University of Geneva.
2011. Available at: https://plone.unige.ch/art-adr/cases-affaires/
nataraja-idol-2013-india-and-norton-simon-foundation-1.

¥ BOICOVA-WYNANTS, M. Mediation and Art: Is it a match
made in heaven?, Ar#law. 2014. Available at: https://artlaw.club/en/
cases/a-brief-insight-into-the-rybolovlev-bouvier-legal-thriller.

¥ PROWDA, J. Mediation of Arts Related Disputes, Strophens LLC.
2014. Available at: https://stropheus.com/category/museum/;
CLARK, R. Mediation in Art Law and Cultural Property Disputes, Slangh-
ter and May. 2012.

Y PROWDA, J. Mediation of Arts Related Disputes, Strophens 1.LC.
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parties are not obliged to agree to anything and there
are no penalties for failing to resolve their dispute. Just
as parties are free to initiate mediation at any stage of
litigation, they can also suspend it at any time and move
to arbitration or to court litigation.

The parties can appoint their mediator and, es-
pecially in art-related disputes, this aspect is a crucial
turning point: the mediator can have expertise in the
specific legal area and subject matter of art or cultural
heritage at issue.

As already mentioned, mediation can foster creati-
ve solutions. Like most ADR mechanisms, it allows for
the consideration of all the interests revolving around
a dispute. In particular, it identifies impasses and looks
for ways to overcome them, in order to reach a settle-
ment. The focus of the discussion is shifted away from
the ‘position’/ ‘side” each party has taken and looks into
their needs and objectives instead.

A great example of how mediation can be succes-
sfully applied is represented by the dispute arisen be-
tween Saint-Gall Canton and the Canton of Zurich*.

2014. Available at: https://stropheus.com/category/museum/.
2014.

1 In 1712, during the religious wars that took place in Switzer-
land between the Catholic and the Reformed Cantons, a number of
cultural objects, that previously belonged to the Abbey Library of
Saint- Gall, was transferred to Zurich. In 1718, when the Cantons of
Saint-Gall and Zurich signed a peace treaty, Zurich had agreed to re-
turn a great portion of the objects taken from the abbey, except for
some 100 items, such as manuscripts, book, paintings, astronomical
devices and the Prince-Abbot Bernhard Muller’s cosmographical
Globe. The story almost sank into oblivion, when, almost three cen-
turies later, in 1996, a letter was published on a Saint-Gall journal,
claiming the canton’s rightful ownership to the cultural goods that
had remained in Zurich. This raised an increasing public debate on
whether these artifacts were to be returned or not, thus inducing
the Cantonal Executive Council of Saint-Gall to start formal nego-
tiations between the parties. In 1712, during the religious wars that
took place in Switzerland between the Catholic and the Reformed
Cantons, a number of cultural objects, that previously belonged
to the Abbey Library of Saint- Gall, was transferred to Zurich. In
1718, when the Cantons of Saint-Gall and Zurich signed a peace
treaty, Zurich had agreed to return a great portion of the objects
taken from the abbey, except for some 100 items, such as manu-
scripts, book, paintings, astronomical devices and the Prince-Abbot
Bernhard Muller’s cosmographical Globe. The story almost sank
into oblivion, when, almost three centuries later, in 1996, a letter
was published on a Saint-Gall journal, claiming the canton’s rightful
ownership to the cultural goods that had remained in Zurich. This
raised an increasing public debate on whether these artifacts were to
be returned or not, thus inducing the Cantonal Executive Council
of Saint-Gall to start formal negotiations between the parties. The
Saint-Gall Canton’s claim was based on legal grounds, asserting that
the objects had never been validly acquired by Zurich, in view of

The parties had undertaken eight years of unsuccess-
ful negotiations, the situation had become unbearable
for both Cantons, until they conjointly requested the
Confederation’s intervention as a mediator in the dispu-
te, as provided by the Swiss constitution of 1999.

Under the guidance of the mediation panel, assig-
ned by the Swiss government, the parties were able to
set aside their rigid legal positions and focus, instead, on
their mutual interests.*” A creative solution was negotia-
ted and finally adopted by all the parties in 2006.*

In the end, the two Cantons were finally able to
reach a mutually satisfactory compromise; they chose
to share the benefits of the collection into combined
ownership and proprietorship. In addition, the creation
and funding of the expensive copy of the cosmogra-
phical Globe, symbolized Zurich’s willingness to dona-
te considerable time and money in order to effectively
compensate Saint-Gall’s loss.*

If the parties had stuck to their legal positions,

the applicable federal law on war, which prohibited the robbery of
cultural goods. Zurich, in turn, claimed that the acquisition was le-
gitimate under the international law at that time. Moreover, it argued
that after signing the peace treaty, any claims had been forfeited or at
least time-barred. CHECHI, A.; BANDLE, A.; RENOLD, M. Case
Ancient Manuscripts and Globe -Saint-Gall and Zurich, Platforn ArThemis,
Art-Law Centre, University of Geneva. 2011. p. 2. Available at: https://
plone.unige.ch/art-adr/ cases-affaires/ancient-manuscripts-and-
globe-saint-gall-and-zurich.; BANDLE, A.; THEURICH, S. Alter-
native Dispute Resolution and Art-Law: A New Research Project of
the Geneva Art-Law Centre. Journal of International Commercial 1.aw
and Technology, v. 6, n. 1, 2011. p. 35.

2 CHECHI, A.; BANDLE, A.; RENOLD, M. Cuse Ancient Manu-
seripts and Globe -Saint-Gall and Zurich, Platform ArThemis, Art-Law Cen-
tre, University of Geneva. 2011. p. 3. Available at: https://plone.unige.
ch/art-adr/cases-affaires/ancient-manuscripts-and-globe-saint-gall-
and-zurich.

¥ The mediation agreement provided the following settlement: a)
Saint-Gall accepted Zurich’s ownership of the cultural objects, and,
in return Zurich recognized the importance of the objects for Saint-
Gall’s cultural identity; b) Zurich offered Saint-Gall an unpaid
and indefinite loan of 35 manuscripts, and Zurich agreed to lend
the original cosmographical Globe to Saint-Gall to be exhibited for
4 months; ¢) Zurich approved the production of an exact replica
of the globe at its own expenses and donated it to Saint-Gall. Any
amendment or termination of the agreements could only be made
after 38 years, by a joint request from the highest executive of each
party. See CHECHI, A.; BANDLE, A.; RENOLD, M. Case Ancient
Manuscripts and Globe -Saint-Gall and Zurich, Platfornz ArThemis, Art-
Law Centre, University of Geneva. 2011. p. 4-5. Available at: https://
plone.unige.ch/art-adr/ cases-affaires/ancient-manuscripts-and-
globe-saint-gall-and-zurich.

#“ BANDLE, A.; THEURICH, S. Alternative Dispute Resolution
and Art-Law: A New Research Project of the Geneva Art-Law Cen-
tre. Journal of International Commercial Iaw and Technology, v. 6, n. 1,
2011. p. 35.
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they could have only achieved a typical judicial “black
or white” solution, instead, the process of mediation

allowed the Cantons to opt for a solution that could
benefit both.

On a more practical level, mediation can be far less
expensive than litigation. Most mediation mechanisms
require the parties to pay a little fee (due to the insti-
tution or mediation center), the mediator’s fee and so-
metimes a little more money when the parties agree to
a settlement. It is not uncommon for the dispute to be
resolved eatly, even in a single session, saving exorbitant
sums in court costs, attorney’s fees and other related
expenses.

Lastly, mediation is a confidential process. Like other
ADR mechanisms, it avoids the upsetting experience of
being exposed to a public proceeding or having one’s
negative business decision exposed. In fact, it is less
stressful and emotionally burdensome.

On the other hand, any statement, proposal, or offer
made by the parties is not admissible as evidence in any
subsequent arbitral or judicial proceeding. There is no
public record of what was discussed during mediation
sessions. All the records, reports or documents received
by the mediator while serving in that capacity, as well as
the mediatot’s notes are private. This can be particularly
advantageous where reputation and confidentiality are
key, as it is in sensitive art and cultural property dispu-

tes.”

In conclusion, the parties can agree to settle or not
and they are free to withdraw at any moment from the
process and initiate proceeding, if a settlement appears
impossible to achieve.*

3 The role of the mediator

In mediation a lot of emphasis is placed on the
mediatot’s role, usually held by one person only, or on
occasion, by a panel of mediators.”” Due to confiden-
tiality requirements, it can be difficult to assess the con-

*  CLARK, R. Mediation in Art Law and Cultural Property Disputes,
Slaughter and May. 2012. p.3.

Y CLARK, R. Mediation in Art Law and Cultural Property Disputes,
Slaughter and May. 2012. p.4.

Y7 GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 278.

tribution made by the third party neutral in art- related
cases, nonetheless its role is meant to be decisive.

Depending on the type of mediation that the parties
requite (either facilitative ot evaluative®), the mediator may
provide an objective assessment of the parties’ posi-
tions, advise them of the law, suggest settlement propo-
sals, draft a settlement agreement or make observations
as to its implementation. Hence, it can assume multiple
roles, but it can be generally observed that the mediator,
as an impartial outsider, is in a unique position to ques-
tion the parties’ assumptions, perception and judge-
ments, reducing the inflated expectations of the parties
and provide them with some necessary realism.

“Reality-testing” is one of the most powerful tech-
niques used in mediation, because it helps to overco-
me the barriers to an agreement, resulting from parti-
san perceptions and systematic overestimation of each
side’s alternatives. This explains why mediators have to
be appointed among independent individuals or insti-
tutions and it is fundamental that they remain impartial
throughout the whole process.”

Mediation experts report that, in practice, when a
dispute escalates, the opposing sides tend to develop
negative opinions about each other. This phenomenon
is called “reactive devaluation”.”” What happens is that
the parties will meet any suggestions coming from the
other side with a great deal of skepticism. It follows that
the parties will be more likely to trust the mediator’s
proposal, rather than their counterparty’s arguments.

This is very likely what happened in the above men-
tioned dispute between the two Swiss Cantons.” Both
parties had been stuck in unsuccessful negotiations for
years, without managing to reach any solution. Each
party was sticking to its unilateral position, unable to

%  In facilitative mediation the mediator does not offer a solution

to the problem, rather, it encourages the parties to come to a mutual
agreement, helping them find common ground; in evaluative media-
tion the mediator suggests an agreement in order to promote the
resolution of the dispute.

¥ CLARK, R. Mediation in Art Law and Cultural Property Disputes,
Slaughter and May. 2012. p. 3.

% GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 285.
1 CHECHI, A.; BANDLE, A.; RENOLD, M. Case Ancient Man-
uscripts and Globe -Saint-Gall and Zurich, Platform ArThemis, Art-Law
Centre, University of Geneva. 2011. Available at: https://plone.unige.
ch/art-adr/cases-affaires/ancient-manuscripts-and-globe-saint-gall-
and-zurich.
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find common ground. Nonetheless, when the dispute
was devolved to mediation, the panel guided them to-
wards a mutually satisfactory settlement.

It is clear that a significant part of the mediation’s
success depends upon the mediator. The process relies
upon its persuasive power, communication and facilita-
tion skills, and capability to assist the parties to reach a
mutual agreeable outcome.”

Unlike a judge, or an arbitrator, the mediator does
notissue a decision or a judgement and has no authority
to impose any binding decisions on the parties and the
settlement can be binding only if the parties voluntarily
accept it.

The parties will receive external assistance from the
mediator to instill a dialogue, identify points of conten-
tion and maximize consensus, but they are free to halt
the discussion at any time and walk away. The whole
process depends on whether the parties are willing to
find common ground and, even so, subsequently enfor-
ce the agreement reached.

The case between the Western Prelacy of the Ar-
menian Apostolic Church of America and J. Paul Getty
Museum, offers a good example of how, regardless of
the mediator’s efforts, the power to agree to the settle-
ment remains within the parties’ domain.”

The dispute concerned the restitution of the Canon
Tables of the Zeyt’ un Gospels. The Canon Tables were
placed on sixteen pages, illustrated by T oros Roslin, a
celebrated Armenian artist. Sometime between 1915
and 1923, they were torn out from the ancient manus-
cript and illegally stolen.

In 1994, the Getty Museum purchased the Canon
Tables. Upon learning, in 2010, that the stolen treasure
was held in the museum, the Armenian Church filed
a complaint before the Supetior Court of California.”*

2 GOETZ-CHARLIER, A. Resolving Art-Related Disputes Out-
side the Courtroom: A Reflective Analysis of the Procedural As-
pects of ADR. Chartered Institute of Arbitrators, Issue 4, 2018. p. 278.
% CHECHI, A.; BANDLE, A.; RENOLD, M. Canon Tables-West-
ern Prelacy of the Armenian Apostolic Church of America and J. Paul Getty
Museun, Platform ArThemis, Art-Law Centre, University of Geneva. 2011.
Available at: https://plone.unige.ch/art-adr/cases-affaires/canon-
tables-2013-western-prelacy-of-the-armenian-apostolic-church-of-
america-and-j-paul-getty-museum.

* CHECHI, A.; BANDLE, A.; RENOLD, M. Canon Tables-Western
Prelacy of the Armenian Apostolic Church of America and J. Paul Getty Mu-
seun, Platform ArThemis, Art-Law Centre, University of Geneva. 2011. p.
2. Available at: https://plone.unige.ch/art-adr/ cases-affaires/can-

In 2011, the Court ordered the parties to involve a
mediator, but the mediation was not successful and the
parties resorted to the court, but, before the proceeding
had place, the case was eventually settled.

It is interesting to observe that, although the Wes-
tern Prelacy and the Getty Museum had a fruitful me-
diation session in 2012, they did not reach a common
agreement, proving that, above all, mediation is a human
process which rests entirely on the parties” goodwill.”

4 The new focus of international
mediation centres on art-related
disputes

In the most recent years, many ADR institutions
have developed a specific area of activity focused on
art-related disputes. Some of the major ones will be
briefly illustrated below.

4.1 WIPO-ICOM Art and Cultural Heritage
Mediation project

It is worth mentioning that in light of the potential
usefulness of ADR, the International Council of Mu-
seums (ICOM)*, and the World Intellectual Property
Organization Arbitration and Mediation Center (WIPO
Center), developed a special mediation process, espe-
cially designed to fit the needs of art and cultural he-
ritage disputes. This mechanism was launched in 2011,
thanks to the positive impulse given by the successful
resolution of the Makonde Mask case.”” After this posi-

on-tables-2013-western-prelacy-of-the-armenian-apostolic-church-
of-america-and-j-paul-getty-museum.

» GOE GOETZ-CHARLIER, A. Resolving Art-Related Dis-
putes Outside the Courtroom: A Reflective Analysis of the Pro-
cedural Aspects of ADR. Chartered Institute of Arbitrators, Issue 4,
2018. p. 278.

% Created in 1946, ICOM, is a non-governmental organization.
It partners with other organizations, such as WIPO, to carry out its
international public service missions, which include fighting illicit
traffic in cultural goods and promoting risk management and emer-
gence preparedness to protect world cultural heritage in the event of
natural or man-made disasters.

3 CHECHI, A. The Settlement of International Cultural Heritage Dis-
putes. Oxford, 2014. p. 56. The Makonde Mask case arose between
the United Republic of Tanzania and the Barbier-Mueller Museum
of Geneva, Switzerland, regarding a typical “lipiko” mask, a wooden
artifact worn during male initiation festivals by dancers up until the
1960s. In 1984, a Makonde Mask was stolen together with 16 other
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tive experience, ICOM in cooperation with WIPO, esta-
blished their mediation program in the art and cultural
heritage field.”® The mediation procedure is intended to
cover disputes which include (but are not limited to)
the return and restitution, loan and deposit, acquisition
of art and cultural objects and intellectual property, in-
volving public or private parties among whom States,
museums, indigenous communities and individuals.

The process can be initiated with the parties’ prior
agreement, through a mediation clause inserted into the
agreement ot contract”, or with a subsequent agree-
ment by signing the Recommended ICOM-WIPO Me-
diation Submission Agreement for Existing Dispute.®

One of the important benefits granted by this proce-

items during a break-in at the National Museum of Tanzania. The
theft was reported to all the relevant, national and international au-
thorities, including the Tanzanian police, INTERPOL and the In-
ternational Council of Museums (ICOM). In 1990, Dr. Enrico Cas-
telli, an Italian professor from University of Perugia, informed the
Barbier-Mueller Museum that the Makonde Mask in its collection
might have been one of those stolen artifacts. The Swiss museum
immediately transmitted the information to ICOM, reporting that
the object had been acquired in Paris, in 1985. Thereafter, the Swiss
museum initiated the appropriate steps and proposals to facilitate
a possible return of the mask to Tanzania. In particular, in 2002, it
formally indicated the conditions under which it would transfer the
ownership of the object. However, the parties were not able to reach
a compromise over the issue of ownership of the object. In 2006,
there was a setback. The negotiations were abruptly interrupted
when Tanzania filed a request for the return of the Mask to the In-
tergovernmental Committee for Promoting the Return of Cultural
Property to its Countries of Origin or Restitution in case of Illicit
Appropriation (ICPRCP), to which the Barbier-Mueller Museum
reacted by filing a formal and official complaint against its counter-
party with the Federal Office of Culture of Switzerland. Ultimately,
the case had a positive ending, since in 2009 a governmental delega-
tion of Tanzania met with representatives of the Swiss museum to
conduct negotiations, which paved the way for resolution of the
controversy. In fact, in 2010, the parties signed an agreement in or-
der to donate the mask to the National Museum of Tanzania, under
the aegis of ICOM. See Makonde Mask: Signing of an agreement
for the donation of the Makonde Mask from the Barbier-Mueller
Museum of Geneva to the National Museum of Tanzania, Press
File, ICOM, 2014, p. 4 s.

*#  ICOM-WIPO Mediation Rules, available at: https://www.wipo.
int/amc/en/center/specific-sectors/art/icom/rules/#8.

¥ (@ The standard mediaton clause recommended by the
Center states that: “Any dispute, controversy or claim arising under,
out of or relating to this contract and any subsequent amendments
of this contract, including, without limitation, its formation, validity,
binding effect, interpretation, performance, breach or termination,
as well as non-contractual claims, shall be submitted to mediation in
accordance with the ICOM-WIPO Mediation Rules. The place of
mediation shall be [specify place]. The language to be used in the
mediation shall be [specify place]”.

9 Available at: https://www.wipo.int/amc/en/center/specific-
sectors/art/icom/clauses/.

dure is the possibility for the parties to choose a media-
tor directly from the ICOM-WIPO list. The “Selection
Commission” chooses the mediators among candidates
that have sufficient skills in mediation and expertise in
art and cultural heritage areas. Whenever the mediator
believes that that case is not susceptible to resolution
through this process, it may propose other methods,
like an expert determination of one or more particular
issues, or arbitration/expedited arbitration.”!

4.2 Institutional Mediation with ADR Art &
Cultural Heritage (ADR Arte) of the Milan
Chamber of Arbitration

At the end of 2015, the Milan Chamber of Arbitra-
tion created the “ADR Art & Cultural Heritage Project
(ADR Arte)”, with the aim of offering the first Italian
ADR service entirely devoted to art-related disputes,
using mediation as the preferred method.*

The process can be activated through the procedure
identified by the Italian mediation law®, or through the
“Fast Track Mediation Rules” of the Milan Chamber.

A first informative meeting with a mediator has be-
come a mandatory step before starting a lawsuit in civil
and commercial disputes, regarding the following sub-
jects: joint ownership, rights 7 rem, division, inheritance,
family agreements, rents, loans, damages, press defama-
tion, insurance, banking and financial contracts.

The Art and Cultural Heritage Mediation Center
provides for: i) confidentiality of the procedure; ii)
possibility to pick an impartial mediator with a specific
art-expertise; iii) parties can be assisted by art professio-
nals and linguistic translators of their choice; iv) parties
can decide whether to invite their lawyers or not; v) the
process is generally cheaper and faster for the cost of
mediation is determined on the basis of the value of
the dispute and the process, usually, terminates within

45 days.**

o WIPO Expedited Arbitration is a form of arbitration that s cat-
ried out in a shortened time frame and a reduced cost, available at:
https://www.wipo.int/amc/en/center/specific-sectors/art/icom/
rules/.

2 Art-related disputes, Milan Chamber of Atbitration, available
at:  https://www.camera-arbitrale.it/en/mediation/art-related-dis-
putes.phprid=526.

0 Available at: https://www.normattiva.it/ uri-res/
N2Ls?urn:nir:stato:decreto.legislativo:2010-03-04;28lvig=.

#  The benefits of ADR Art and Cultural Heritage, Milan Cham-
ber of Arbitration, available athttps://www.camera-arbitrale.it/
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The Milan Center also provides “Fast Track Media-
tion Rules”, which are particulatly flexible and can be
adapted to the parties’ needs. This kind of procedure
works well when the dispute is multidimensional, inter-
national and calls for the participation of art experts.”®

The Milan Chamber of Arbitration provides sta-
tistics to verify the development of this service.” This
information offers a unique insight to the overall res-
ponse to this innovative service, but also into its effec-
tiveness.’’

From 2015, till December 31* of 2019, 73 art and
cultural heritage mediations took place and the outco-
mes were the following: 21% reached an agreement;
44% failed to appear to the first session and only 10%
could not reach an agreement.

Compared to the trends of the eatlier years, from
2015 to 2017, the percentage of voluntary mediations
increased by 60%, highlighting the growing interest of
the art market’s professionals towards this means of
disputes resolution and its results.

The percentage of agreements reached after the first
session is stable compared to the 2015-2018 results,
confirming the high rate of effectiveness. In particular,
in 68% of cases the parties reached an agreement, lea-
ving a 32% without agreement.

Lastly, and not surprisingly, 70% of the mediations
were of non-contractual nature. In fact, written con-
tracts art and cultural heritage contracts continue to be
very rare.

en/mediation/art-related-disputes/the-benefits-of-adr-art-cultural-
heritage.php?id=661.

% Activation and Procedure, Milan Chamber of Arbitration, avail-
able at: https://www.camera-arbitrale.it/en/mediation/art-related-
disputes/activation-and-procedure.php?id=662.

% ADR Art and Cultural Heritage Statistics, Milan Chamber of
Arbitration, available at: https://www.camera-arbitrale.it/en/me-
diation/art-related-disputes/adr-art-cultural-heritage-statistics.
php?id=06065.

¢ MOREK, R. The Art of Mediation and Mediation in Art Disputes,
Klmwer Arbitration Blog. 2018.  Available at: http://mediationblog.
kluwerarbitration.com/2018/08/19/art-mediation-mediation-art-

disputes/.

4.3 UNESCO’s Intergovernmental Committee for
Promoting the Return of Cultural Property
to its Countries of Origin or its Restitution in
Case of lllicit Appropriation (ICPRCP)

UNESCO offers a mediation program as well. Its
basic purpose is to obtain the return of looted cultu-
ral property to its country of origin or its restitution
in case of illicit appropriation. It goes without saying
that cultural property constitutes a priceless asset for
local, national and international communities alike. Un-
der the auspices of UNESCO, Member States should
cooperate actively in a spirit of mutual understanding
and dialogue, to resolve issues of restitution of cultural
property to the legitimate country.”® The States — either
parties or not to the 1970 Convention on the Means
of Prohibiting and Preventing the Illicit Import, Ex-
port, and Transfer of Ownership of Cultural Property®
- may utilize for appropriate intervention the Intergo-
vernmental Committee for Promoting the Return of
the Cultural Property to its Countries of Origin or its
Restitution in Case of Illicit Appropriation (ICPRCP),
created in 1978.7

The functions of the Committee have included
seeking ways and means to facilitate bilateral negotia-
tions for the restitution or return of cultural properties
to the country of origin, also submitting proposals of
mediation and conciliation to the parties in dispute. In

% GEORGIOU, 1. The role of UNESCO in cases of return of cultural
property to their countries of origin. The work of the UNESCO “In-
tergovernmental Committee for Promoting the Return of Cultural
Property to its Countries of Origin or its Restitution in case of Illicit
Appropriation, International Hellenic University, 2016. p. 6.

% The Convention was signed to address the increasing thefts in
museums and archaeological sites, occurred at the end of 1960 and
the beginning of the 1970s. To date, it has been ratified by 140 Mem-
ber States of UNESCO. The convention requires the State Parties
to take action in these main fields: (1) Preventive measures: inven-
tories, export certificates, monitoring trade, imposition of penal or
administrative sanctions, information and education campaigns,
etc. (2) Restitution provisions: according to Article 7 (b) (ii) of the
Convention, States Parties should undertake appropriate measures
to seize and return any cultural property stolen and imported. (3)
International cooperation framework: One of the guidelines of the
1970 Convention is the strengthening of international cooperation
between States Parties. In cases where cultural patrimony is in jeop-
ardy from pillage, Article 9 provides a possibility for more specific
undertakings such as a call for export, import and international
commerce controls.

" MOREK, R. The Art of Mediation and Mediation in Art Disputes,
Klmwer Arbitration Blog. 2018.  Available at: http://mediationblog.
kluwerarbitration.com/2018/08/19/art-mediation-mediation-art-
disputes/.
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September 2010, the Committee reviewed and adopted
the Rules of Procedure for Mediation and Concilia-

tion.”

The requesting State, in the first instance, shall try to
resolve the conflict through bilateral negotiations with
the State in which the requested object is located. Only
when such negotiations have failed or have been sus-
pended, the case can be brought before the Committee.

According to Article 4 of the Rules of Procedure for
Mediation and Conciliation™, only UNESCO Member
States and Associate Members of UNESCO may resort
to a mediation or conciliation procedure; however, the
States may represent the interests of public or private
institutions located on their territory or the interests of
their nationals.

Every two years, each State is invited to nomina-
te and submit the names of two individuals who may
serve as mediators and conciliators. Their nomination
depends upon their competence and experience in mat-
ters of restitution, dispute resolution and other specific
patterns related to the protection of cultural property.

The procedure is intended to promote the harmo-
nious and fair resolution of disputes concerning the
restitution of cultural property. Its rules are conceived
under the general principles of equity, impartiality and
good faith.

5 Resorting to arbitration in art-
related disputes.

On April 1%, 2019 a new arbitral institution became
operative in The Hague, the first exclusively devoted to
the resolution of art-related disputes.” The establish-
ment of the Court of Arbitration for Art (CAfA) ma-
rked an unprecedented event in the art-business world,
proving, once again, the predisposition of art disputes
to be resolved through ADR and through arbitration in
particular.

' Available at:
pf0000192534_eng;
2 Available at:
pf0000192534_eng;
7 The functioning of the CAfA-Court of Arbitration for Art and
the list of arbitrators and experts is available at: https://authentica-
tioninart.org/cafa/.

https://unesdoc.unesco.org/ark:/48223/

https://unesdoc.unesco.org/ark:/48223/

In 2000 an internationally renowned expert of art
and cultural property law once stated that “Many proble-
ms in international trade might more easily be solved by arbitra-
tion tribunals than by state courts becanse arbitrators are extra
national and can avoid cultural nationalism and because they are
likely to have more excpertise than judges of state conrts”* thus
underlining the potential of arbitration as an efficient
method for the resolution of art-related disputes.

Arbitration is an adjudicative method within the
ADR, where the parties agree — in writing - that all dis-
putes arising out or in connection with the contract they
entered into will be settled by an arbitral tribunal com-
posed by a sole arbitrator or by a three-member panel,
whose decision will be final and binding on the parties.

In addition to what has already been expressed in
the previous paragraphs, in relation to the use of ADR
and mediation in art-related disputes, some more spe-
cific considerations have to be made when referring to
arbitration.

The atbitration agreement must be in writing, In
the art market context, the written form is one of the
main obstacles to a consistent use of arbitration: the
art-business world operates according to its own, often
tacit rules and it is largely based upon trust.”” In fact,
traditionally contracts are rarely concluded in writing
and even when they are, they are not drafted with accu-
racy. Moreover, when art works are repeatedly sold and
transferred to different owners, the ultimate buyer may
not have concluded the original contract with the seller,
or there might be a chain of sellers, therefore the parties

can hardly count on a valid arbitration agreement.”

Similarly, the possibility of including an arbitration
clause in the general conditions of contracts between

™ The quote is of John Henry Merryman Resolution of Disputes
in International Art Trade, Third Annual Conference of Venice
Court of National and International Arbitration, Venice, Italy (29
and 30 September 2000) Conference Reports — quoted by NOOR,
K. Arbitration in the art world and the Court of Arbitration for Art:
Heading towards a more effective resolution of arts disputes?. A/
Abntiquity & Law, v. 24, 1. 3,2019. p. 3.

> NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiguity & Lamw, v. 24, n. 3, 2019. p. 3-4.

NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Law, v. 24, n. 3, 2019. p. 3; DE NOVA,
G. I’Arbitrato e i Contratti dell’Arte. Rivista dell’ Arbitrato, Anno 27,
Fasc. 3, 2018. p. 593. See also, Manual de importagdo e exportagio
de obras de arte, Associagio Brasileira De Arte Contemporanea —

Abact, Sao Paulo, 2013, p. 9.
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auction houses and art galleries seems to be rather re-
mote. In fact, it would be rather difficult to draft an
appropriate and valid clause for a similar complex con-
tractual framework, often involving multi-parties, where
the auction house or gallery is frequently a mere inter-
mediary and where bidding may be concluded on the
phone followed by a subsequent international transfer
of art works.”

Nonetheless, some parties are increasingly pre-
ferring to put proper paperwork in place, rather than
operate, as in the past, on very informal agreements.
Consignment agreements, sale terms and conditions,
artist agreements, loan arrangements using art as colla-
teral and financing agreements to enable art purchases
are becoming more and more commonplace. All these
documents could include proper arbitration clauses to

validly express the parties” consent.”

As for mediation, another appealing aspect for choo-
sing arbitration in the art sector is the possibility that
the members of the arbitral tribunal might be selected,
by the parties or the arbitral institution, among experts
of the field and/or experienced arbitrators and possibly
with a specific expertise in the subject matter of the
dispute.” The possibility to appoint arbitrators who, not
only have legal abilities, but also enough knowledge of
art and of institutions, galleries or museums is a major
incentive and lends credibility to the process.*’ This mix
of competence is rarely found in court litigation.”

Also privacy and confidentiality of arbitral procee-
dings are fundamental features for managing disputes
in this sector, with limited accessibility to information
and control over the possibility to release information

7 BYRNE-SUTTON, Q. Arbitration and Mediation in Art-Relat-
ed Disputes. Arbitration International, v. 14, Issue 4. 1998. Available at:
https://academic.oup.com/arbitration/article/14/4/447/216664.
®  POLYCARPOU, E. Is arbitration the answer to settling disputes in
the art world, Apollo- the International Art Magazine, Art Market. 2018.
Available at: https://www.apollo-magazine.com/is-arbitration-the-
answet-to-settling-disputes-in-the-art-world/.

”  GEGAS, E. International Arbitration and the Resolution of
Cultural Property Disputes: Navigating the Stormy Waters Sur-
rounding Cultural Property. Obio State Journal on Dispute Resolution, v.
13,n.1,1997. p. 151

8 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Lamw, v. 24, n. 3, 2019. p. 7.

81 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Lamw, v. 24, n. 3, 2019, p. 6.

about the case at stake.” This characteristic is highly ap-
preciated in the art world, where there is a general wish
for discretion and attempt to avoid negative or distaste-
ful press.*” Unfortunately confidentiality also translates
into a limited amount of reported arbitrations in this
field. On a different perspective, the threat of negati-
ve publicity and public exposure, generated by a court
proceeding, sometimes puts just the right pressure on
parties to settle.

Arbitration, like other ADR methods, is also rema-
rkably flexible, faster than court litigation (at least in
many jurisdictions) and could be reasonable in costs.

Lastly, one of the most important features of arbi-
tration is that an award rendered by an arbitral tribunal is
internationally enforceable through the 1958 New York
Convention on Recognition and Enforcement of Fo-
reign Awards.** As mentioned s#pra, unlike other ADR
methods and similarly to a court judgement, the arbitral
award is final and binding among the parties to the dis-
pute. This means that when the award is not complied
with voluntarily, the winning party can enforce it, either
through the legal system of the State, in case of do-
mestic awards or through the New York Convention, in
case of foreign awards.*” This aspect provides a signifi-
cant incentive to the parties to use arbitration in an in-
ternational art dispute, taking advantage of an effective
system of enforceability of the arbitral decision.

One final aspect to take into consideration is that
arbitration could also be combined with other forms
of alternative dispute resolution, simply by inserting a

8 COLE, T. Legal Instruments and Practice of Arbitration in the EU,
Directorate-General for Internal Policies, Policy Department- Citizens® Rights
and Constitutional Affairs. 2014. p. 20.

8 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Law, v. 24, n. 3, 2019. p. 5.

8 The New Yotk Convention is considered one of the most suc-
cessful treaties in private international law. As of September 2019,
the Convention has 161 state parties. The two basic actions con-
templated by the Convention are (1) the recognition and enforce-
ment of foreign arbitral awards- there is a general obligation for the
Contracting States to recognize such awards and to enforce them in
accordance with their rules of procedure. (2) Referral by a court to
arbitration- the court of a Contracting State, when seized of a mat-
ter in respect of which the parties have made an arbitration agree-
ment, must, if requested by one of the parties, refer them to arbi-
tration (unless the agreement is invalid). Available at: http://www.
newyorkconvention.otg/english

% COLE, T. Legal Instruments and Practice of Arbitration in the EU,
Directorate-General for Internal Policies, Policy Department- Citizens® Rights
and Constitutional Affairs. 2014. p. 10.
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multi-tier clause into the agreement, allowing the parties
to proceed step by step with negotiation or mediation
before resorting to arbitration, fostering a conciliatory
environment in particularly sensitive cases.®

Maybe the world’s most famous example of arbitra-
tion in the art world is the case arisen between Maria
Altmann and the Republic of Austria for the recovery
of six Gustav Klimt paintings, taken by the Nazis from
her Jewish relatives, Ferdinand and Adele Bloch-Bauer.*’
The Bloch-Bauer family owned several paintings by Kli-
mt; when Adele died, in 1925, in her will, she asked her
husband to consider donating the paintings to the Aus-
trian National Gallery.

In 19306, following the annexation of Austria to Nazi
Germany, Ferdinand fled the country and his entire es-
tate confiscated by the German authorities, while some
of the paintings were donated to the Austrian National
Gallery. When Ferdinand died in 1945, in his will, he did
not mention the paintings, which to his knowledge, had
been confiscated, but he included a clause according to
which his wealth should be handed over to his nephew
and nieces, among them Maria Altmann.

Only a year later, in 19406, the Austrian Government
passed the Annulment Act, which was designated to an-
nul all the transactions operated by the discriminatory
Nazi ideology. The Bloch-Bauer heirs (at the time living
in United States) obtained the restitution of most of
their collection, but, according to the Act, the Jewish
families that wanted to leave Austria were required to
‘donate’ valuable artworks, in favor of public museums
in order to preserve national heritage. The Bloch-Bauer
heirs’ lawyers agreed to donate six paintings.

In 1998, after an Austrian journalist uncovered do-
cuments that proved that the National Gallery posses-
sed looted art, the Austrian Government passed the
Restitution Act, allowing for the restitution of art pieces
that owners had been forced to donate in 1946. This

%  GEGAS, E. International Arbitration and the Resolution of
Cultural Property Disputes: Navigating the Stormy Waters Sur-
rounding Cultural Property. Obio State Journal on Dispute Resolution, v.
13,n.1,1997. p. 151.

% DE NOVA, G. L’Arbitrato e i Contratti dell’Arte. Rir-
ista dell’ Arbitrato, Anno 27, Fasc. 3, 2018. p. 595; RENOLD, C,;
CHECHI, A.; BANDLE, A. RENOLD, M. Case Six Kiimt Paint-
ings- Maria Altmann and Austria, Platform ArThemis, Art-Law Centre,
University of Geneva. 2012. p. 1. available at: https://plone.unige.ch/
art-adr/cases-affaires/6-klimt-paintings-2013-maria-altmann-and-
austria/CaseNoteSixKlimtpaintingsMariaAltmannand Austtia.pdf.

provision allowed Maria Altmann to formally request
the restitution of the Klimt paintings: she did so first
before the Austrian courts and then, later, in the U.S.
jurisdiction.

In May 2005, scared by the prospect of a long and
expensive litigation, the Austrian Republic eventually
accepted to resort to atbitration™. The arbitral tribunal
had to rule on the title of ownership of the Klimt pain-
tings and determine whether the 1998 Restitution Act
was applicable.

The arbitral tribunal ultimately found that the Aus-
trian National Gallery had no valid ownership to the
paintings. Thus, the Republic of Austria was under an
obligation to return five Klimt paintings pursuant to the
conditions of the Restitution Act.

The Altmann case attracted much attention on the
subject of restitution of the Nazi-stolen property and,
among various considerations, it shined a light upon the
negative repercussions of litigating such profoundly mo-
ral and strategic cases before courts.”” Considering the
emotional attachment of the claimant to the paintings,
as well as the emotional strain of the protracted proce-
dure, the arbitral conclusion emphasized the necessity to
increase awareness about the advantages of alternatives
to litigation, also for the recovery of looted art.

Arbitration is particularly effective in disputes regar-
ding the restitution of cultural properties to the coun-

try of origin.”

Several international organizations have
recognized that, not representing a national forum, an
arbitration tribunal appears to be in a more neutral po-
sition than a national court, to pronounce itself on a
State’s claim, which, among others, involves assessing is-

sues of sovereignty and national cultural policy and law.”!

In this respect, the 1954 Hague Convention for the
Protection of Cultural Property in the Event of Armed
Conflict provides that in case of dispute parties might

% Maria Altmann had already proposed arbitration, but the Aus-

trian Government had always refused to accept it.

%  BANDLE, A.; THEURICH, S. Alternative Dispute Resolution
and Art-Law: A New Research Project of the Geneva Art-Law Cen-
tre. Journal of International Commercial Iaw and Technology, v. 6, n. 1,
2011. p. 38.

% NEGRI CLEMENTI, G. Diritto dell’Arte. /arte, il diritto e il mer-
cato. v. 3, 2012. p. 222.

' NEGRI CLEMENTI, G. Diritto dell’Arte. Larte, il diritto ¢ il
mercato. v. 3, 2012. p. 222; BYRNE-SUTTON, Q. Arbitration and
Mediation in Art-Related Disputes. Arbitration International, v. 14, Is-
sue 4. 1998. Available at: https://academic.oup.com/arbitration/
article/14/4/447/216664.
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resort to arbitration.”” In 1995, representatives of over
70 States met in Rome and adopted the UNIDROIT
Convention on Stolen or Illegally Exported Cultural
Objects, recognizing the claimant of a contracting State
the option to choose — among other methods - arbitra-
tion to settle its dispute.”

Also, the EU Directive 2014/60/EU, adopted in
2014, on the return of cultural objects unlawfully remo-
ved from their territory of a Member State, provides for
arbitration in case of disputes.” These examples cleat-
ly demonstrate the increasing role that arbitration has
gained as an effective and neutral method for resolving
art-related disputes.

In addition, it is worth mentioning some circumstan-
ces occurred in Italy which prove a growing acceptance
of arbitration in art-related agreements. In the last two
decades, the Italian Ministry of Cultural Properties and
Activities (MIBACT) signed several agreements with fo-
reign cultural institutions, that were holding illicitly exca-
vated and exported cultural properties originating from
Italy. Some of these agreements provide recourse to
arbitration for the resolution of any potential dispute.”

Partnerships of this kind have been concluded by
the Italian Ministry of Culture and (a) the Metropolitan
Museum of Art of New York, in 2000, (b) the Museum
of Fine Arts of Boston, in 20006, (c) the Princeton Uni-
versity Art Museum, in 2007, (d) the John Paul Getty
Museum of Los Angeles, in 2007, (¢) the Cleveland Mu-
seum of Art, in 2008, (f) the Tokyo Fuji Art Museum, in

92

Cf. Article 14, paragraph 6 : “If, within a period of six months
from the date of receipt of the letter of objection, the Director-
General has not received from the High Contracting Party lodging
the objection a communication stating that it has been withdrawn,
the High Contracting Party applying for registration may request
arbitration in accordance with the procedure in the following para-
graph.”. Available at: http://portal.unesco.org/en/ev.php-URL_
ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html.
% Article 8 paragraph 2 states that “The parties may agree to
submit the dispute to any court or other competent authority or
to arbitration” Available at: https://www.unidroit.org/instruments/
cultural-property/1995-convention.

% Article 5, paragraph 6 provides: “[...] the competent authorities
of the requested Member State may, without prejudice to Article 6
, first facilitate the implementation of an arbitration procedure, in
accordance with the national legislation of the requested Member
State and provided that the requesting Member State and the posses-
sor ot holder give their formal approval”. Available at: https://cur-
lex.curopa.cu/legal-content/ GA/TXT/?uri=CELEX:320141.0060.
% SCOVAZZL, 'T. The Agreements between the Italian Ministry of Cul-
ture and American Musenms on the Returns of Removed Cultural Properties,
Cultnral Heritage: Scenarios 2015-2017. 2017. p. 119.

2012 and (g) The Ny Carlsberg Glyptotek of Copenha-
gen, in 2016.

On one hand, they allow the State of origin to over-
come the obstacles posed by the uncertain outcome of
a litigation before a foreign court on the ownership of
the claimed properties. On the other hand, they allow fo-
reign museums to preserve their reputation, as truthful
cultural institutions, that do not encourage the pillage
of the cultural heritage of other countries and, instead,
participate in the fight against the destruction of cultural
contexts and the illegal traffic that results from it.

These agreements represent the outcome of an
effective negotiation between the parties, obtaining mu-
tually satisfactory deals”, along with provisions that aim
at strengthening the relationship between the parties,
through cooperative activities.”

While the text of most deals remains confidential,
the one between the Ministry of Culture and the Com-
mission for Cultural Properties of Sicily™ and the Me-
tropolitan Museum of New York has been made public.
The agreement provided for the return of a number of
archaeological items that had been illegally excavated in
Italy and sold clandestinely in and outside the State.”

Among these objects, the most famous and valuable
one was the Euphronios Krater, painted by the well-
-renowned Athenian artist, Euphronios. The vase was
at the center of an international art crime investigation.
It all began with a fatal car accident, in which, in an
Italian antique dealer’s pocket, were found the names
of several people involved in the trafficking of illicitly
excavated archaeological properties.

The Italian authorities focused their interest on Mr.
Giacomo Medici, who was the owner of a warehouse,
where over 3.000 antique artifacts were found. Almost

% TRIOSCHI, A. Le ADR ¢ la restituzione dei beni artistici illecita-
mente sottratti: il caso Repubblica Italiana contro Boston MEA, Blog Me-
diazione, Camera Arbitrale di Milano. 2019. Available at: https://
blogmediazione.com/2019/03/08/le-adt-e-la-restituzione-dei-
beni-artistici-illecitamente-sottratti-il-caso-repubblica-italiana-con-
tro-boston-mfa/.

77 SCOVAZZL, 'T. The Agreements between the Italian Ministry of Cul-
ture and American Museums on the Returns of Removed Cultural Properties,
Cultnral Heritage: Scenarios 2015-2017. 2017. p. 120.

% Under the Italian Constitution, Sicily, with few other regions,
has an autonomous title to exercise an exclusive competence on the
cultural properties existing in the region.

% SCOVAZZL, 'T. The Agreements between the Italian Ministry of Cul-
ture and American Museums on the Returns of Removed Cultural Properties,
Cultnral Heritage: Scenarios 2015-2017. 2017. p. 122.
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all of them had been illegally acquired. The most stri-
king pieces of evidence, that confirmed the undeniable
truth, were several polaroids found in his possession.
Among them, one that showed the Krater when found

in the clandestine excavation.'”

Although the Met had purchased the precious vase,
in 1972, for $1.2 million, it agreed to relinquish owner-
ship of the piece to Italy. In exchange, the Italian Minis-
try agreed to make four-year loans to the Museum of
works of equal value and renouncing to claim the illegal
excavation and export of the Krater."”!

What is especially significant for the sake of the
present study, is that an arbitration clause was inserted
in the Agreement, providing that disputes on the inter-
pretation or application of the agreement were to be
settled amicably, or if the parties were unable to reach a
mutually satisfactory resolution, “in private arbitration by
arbitration on the basis of the Rules of Arbitration and Con-
ciliation of the International Chamber of Commerce, by three

arbitrators appointed in accordance with said Rules”'".

This unprecedented resolution to a decades-old in-
ternational property dispute has fostered a new spirit of
cooperation between museums and States, as shown by
subsequent deals with other museums.'”

In conclusion, the agreements between the Italian
Ministry of Culture and the museums show an impor-
tant change on the methods chosen for settling cultural
property disputes, showing a clear preference for alter-
native means of dispute resolution, especially arbitra-
tion, as the means to reach equitable, faster and more
satisfactory solutions. '**

10 SCOVAZZI, T. The Agreements between the Italian Ministry of Cul-
ture and American Musenms on the Returns of Removed Cultural Properties,
Cultnral Heritage: Scenarios 2015-2017. 2017. p. 124.

1 BRIGGS, A. Consequences of the Met-Italy Accord for the
International Restitution of Cultural Property. Chicago Journal of In-
ternational Law, v. 7, n. 2, Article 15, 2007. p. 623.

12 According to Article 9, paragraphs 1 and 2, available at: http://
www.regione.sicilia.it/deliberegiunta/file/giunta/allegati/Delib-
era_08_15.pdf.

1% In 2007, Professor Briggs wrote: “This unprecedented resolu-
tion to a decades-old international property dispute has the potential
to foster a new spirit of cooperation between museums and source
nations, spawn stricter museum acquisition and loan policies, reduce
the demand for illicit cultural property, and permanently alter the
balance of power in the international cultural property debate”.
BRIGGS, A. Consequences of the Met-Italy Accord for the Inter-
national Restitution of Cultural Property. Chicago Jonrnal of Interna-
tional Law, v. 7, n. 2, Article 15, 2007. p. 623.

1% SCOVAZZL, T. The Agreements between the Italian Ministry of Cul-
ture and American Musenms on the Returns of Removed Cultural Properties,

6 Arbitral institutions and the rules
for settling art-related disputes.

Nowadays there are various national and internatio-
nal institutions that promote the use of arbitration as
an instrument for the resolution of art-related disputes.

6.1 WIPO Arbitration Rules and WIPO Expedited
Arbitration Rules

WIPO offers, not only mediation services, but also
support for arbitral proceedings.'” Considering that,
to a large extent, the quality and effectiveness of the
proceedings depend upon the quality of the third-pat-
ty neutral - either mediator, arbitrator or expert - the
Centre has created an open-ended Panel of individuals,
from all around the world, selected for their special ex-
pertise in art and cultural heritage. The parties, under
the WIPO Rules, are therefore invited to appoint arbi-
trators, mediators or experts from the provided list (but
they can choose even outside the list).'”

WIPO also provides for an Expedited Arbitration,
carried out in a shortened time frame and at a redu-
ced cost.'” Within three months from the arrival of the
answer to the request for arbitration, the proceeding
should be closed and the arbitral tribunal will have one
month to render the final award.

6.2 PCA Arbitration Rules

Also, the Permanent Court of Arbitration (PCA),
the oldest global institution for the settlement of inter-
national disputes, has administered a number of dispu-
tes on matters of cultural property, among which the
case between Eritrea and Ethiopia, brought forward by
the Eritrea-Ethiopia Claims Commission, represents an

interesting example. '

Cultural Heritage: Scenarios 2015-2017. 2017. p.126-127.

1% Artand Cultural Heritage Dispute Resolution, WIPO Magazine,
available at: https://www.wipo.nt/wipo_magazine/en/2009/04/
article_0007.html, 2009.

106 WIPO Alternative Dispute Resolution (ADR) for Art and Cul-
tural Heritage, available at: https://www.wipo.int/amc/en/center/
specific-sectors/art/.

17 What is WIPO Expedited Arbitration?, available at: https://
www.wipo.int/amc/en/arbitration/what-is-exp-arb.html.

1% Between July 2001 and August 2001, Eritrea-Ethiopia Claims
Commission (EECC) held several hearings on significant questions
related to jurisdiction, procedure and possible remedies. In particu-
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6.3 Venice Chamber of Arbitration -
Regolamento degli arbitrati in materia di
arte

At a domestic level it is worth mentioning the Veni-
ce Chamber of Arbitration, that in 2018 established a
department entirely dedicated to resolution of national
and international disputes related to art. The Chamber
was established in 1990, under the aegis of the Cham-
ber of Commerce of Venice. Revised Rules were laun-
ched in January 2020.

Parties to an art-related dispute may have recourse
to arbitration submitting the Request to the Chamber.
According to its Article 1(1) the Rules are intended to

<

be applied to arbitral proceedings “whose object are
art-related disputes — intended in its widest meaning,
as any creative human activity, carried out individually
or collectively or as business, in any whatsoever form,
visual arts, music, theater, design, antiques and collecti-

bles” [nonofficial translation].

The institution offers a highly technical proceeding,
where specialized legal experts, conscious and aware of
the distinctiveness of the art market, will settle the dis-
pute in an expedite and confidential manner.'”

lar, in October 2001, the Commission adopted its Rules of Proce-
dure, based on the PCAs Optional Rules for Arbitrating Disputes
Between Two States of 1992. By December 2001, the parties had
filed their claims. One of Eritrea’s main claims concerned the al-
legedly deliberate destruction, by the Ethiopian military, of the Ste-
laec of Matara. The Stelae is an obelisk dating from the middle of
the first millennium B.C. It is regarded as one of the most famous
and historically significant archaeological sites in Eritrea. Accord-
ing to Eritrea, the soldiers had placed explosives at the base of the
obelisk, in order to scatter it into pieces. The claimant State asked
for monetary compensation for the suffered loss and damage, along
with a request of an apology from the Government of Ethiopia.
The EECC found that Ethiopia was, indeed, liable for the unlawful
damage inflicted upon the State, but it dismissed the request for an
apology. Instead, it stated that the appropriate remedy should be
the monetary compensation, in the absence of any other appropri-
ate remedy in accordance with international practice. DALY, B. The
Potential For Arbitration of Cultural Property Disputes: Recent De-
velopments at the Permanent Court of Arbitration. Law and practice
of International Conrts and Tribunals, v. 4, n. 2, 2005. p. 267-268. For
the Eritrea-Ethiopia Claims Commission, see https://pca-cpa.org/
en/cases/71/.

109 Sezione Arte- Risolvi controversie nel mondo dell’arte, avail-
able at: http://www.camera-arbitrale-venezia.com/?IdPagina=536.

7 The CAfA and its arbitral procedure.

At a more international level, the Court of Arbitra-
tion for Art (CAfA) represents a very recent initiative.
Established in 2018, thanks to a joint initiative of the
Authentication in Art (AiA) Foundation'” and the Ne-
therlands Arbitration Institute (NAI), CAfA is the first
arbitral institution entirely dedicated to art law dispu-
tes. It will promote use of arbitration and mediation to
solve art conflicts, including claims concerning authen-
ticity, provenance, ownership titles, contracts, intellec-
tual property and trademark. The aim is to provide the
parties with an efficient settlement mechanism, without

resorting to national courts.""!

The cases will be administered by the NAI with tri-
bunals composed by arbitrators who are experienced
lawyers, but, at the same time, familiar with issues spe-
cific to art disputes. For arbitral procedures in which
technical issues arise (very common in authenticity and
title disputes) the arbitral tribunal will be free to appoint

its neutral experts.''

Initially, the working committee that set out the
CAfA system was mainly focused on authenticity issues.
In fact, some of the Court’s most troubling decisions
have been related to cases where the authenticity of an
artwork had been put into question.'” The Committee
soon discovered that CAfA could deal with issues con-
cerning a larger art market. The art market has its very
peculiar features: it has very little regulation, it is not
always transparent, and not necessarily rational. Moreo-
ver, in this business sector, contracts can be no longer
than one single page, missing important details, thus
making it more susceptible to a future dispute. In addi-
tion, ownership titles and issues of authenticity could

1% The AiA foundation is an independent and non-profit organi-

zation, formed of leading art authenticators and whose objective is
to promote best practices in art authentication.

1 CASPAR-JOHNSON. Court of Arbitration for Art. Columbia
Journal of Transnational Iaw, 2018.

"2 The recommended clause is the following: ““All disputes,
claims, controversies, and disagreements arising in connection with
the present agreement, or further agreements resulting therefrom,
shall be settled in accordance with the CAfA Arbitration Rules,
consisting of the Arbitration Rules of the Netherlands Arbitration
Institute supplemented and modified by the AiA/NAI Adjunct Ar-
bitration Rules.”

13 HAYDEN, M.; HECKER, S.; Cheers: A New Court for Resolv-
ing Art Disputes, Center for art law, Art Law Spotlight. 2019. Avail-
able at: https://itsartlaw.org/2019/03/29/cheers-a-new-court-for-
resolving-art-disputes/.
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generate an even more complex scenario. It is clear that
the art market has its share of unique problems and dis-
putes, that can be difficult to settle in a regular court of
law, in a manner that the market will find acceptable.'*

According to its founder, the art lawyer William
Charron, the CAfA main goal is to produce accurate de-

cisions that the art market will accept.'”

For this purpo-
se, the CAfA has created a ‘pool of experts’ approved
by the NAI The arbitrators and experts will be selected
exclusively from this list. In fact, in order to be credible
and objective, the experts cannot work directly for the
art market. It is important for the institution to guaran-
tee the highest- standard of expertise, while at the same
time remaining independent from the market, to avoid

conflict of interests.!'

Like most arbitrations, the proceedings will be con-
ducted in private, as most of the times the parties to
an art disputes prefer to keep their matters confidential
and be as cost and time efficient as possible.'”

As to the procedure'®, according to Article 11 (6)'?,
parties are allowed to appoint arbitrators from the ar-
bitrators list. However, in the event of compelling
reasons, the administrator, after consultation with the
CAfA Board, may appoint an arbitrator from outside
the list. Still the presence of a pool of experienced ar-
bitrators and experts is one of the defining features of
CAfA. It is important to note that the quality of the

4 HAYDEN, M.; HECKER, S.; Cheers: A New Court for Resolv-
ing Art Disputes, Center for art law, Art Law Spotlight. 2019. Avail-
able at: https://itsartlaw.org/2019/03/29/ cheers-a-new-court-for-
resolving-art-disputes/.

5 GILBERT, L. New tribunal aims to provide expertise and im-
partiality for art disputes. The Art Newspaper, Law. 2018. Available
at: https:/ /www.theartnewspapetr.com/news/new-tribunal-aims-to-
provide-expertise-and-impartiality-for-art-disputes.

16 HAYDEN, M.; HECKER, S.; Cheers: A New Court for Resolv-
ing Art Disputes, Center for art law, Art Law Spotlight. 2019. Avail-
able at: https://itsartlaw.org/2019/03/29/ cheers-a-new-court-for-
resolving-art-disputes/.

17 GILBERT, L. New tribunal aims to provide expertise and im-
partiality for art disputes. The Art Newspaper, Law. 2018. Available
at: https:/ /www.theartnewspapetr.com/news/new-tribunal-aims-to-
provide-expertise-and-impartiality-for-art-disputes.

18 TItis to be noted that there is also the possibility to activate sum-
mary arbitral proceedings.

9 Article 11 (6): “Atbitrators shall be chosen from among those
persons listed in the Arbitrator Pool. Only in the event of compel-
ling reasons, the administrator in consultation with the CAfA Board,
may appoint an arbitrator from outside the Arbitrator Pool. The
administrator may also deviate from the requirement of the first
sentence when employing the list procedure under Article 14 of the
Rules.”.

selected pool (of both arbitrators and experts) is what
will guarantee the efficiency of the system in the eyes of
the market. Moreover, the Rules provide that the chair
of a three-arbitrator panel or the sole arbitrator must
have “university legal training”.

The CAfA provides for an arbitral tribunal compo-
sed by three members, unless the value of the relief
sought is below € 1,500,000 (and there is need to limit
expenses), or the parties have agreed to have a sole arbi-
trator (Article 12 (2))."*

Choosing the seat of the arbitration is a major factor
especially in international cases and it allows the parties
to select a place that is neutral, arbitration friendly, repu-
table and recognized, but the CAfA Rules do not allow
the parties to choose the seat of arbitration, which shall
always be The Hague (Article 21 (7))."*! Nonetheless,
according to Article 21 (8) the arbitral tribunal may hold
hearings, deliberate and hear witnesses and experts in
any place deemed appropriate, within or outside the
Netherlands.

The role of experts is fundamental in art-related dis-
putes, and the quality, appreciation and credibility of an
expert makes the difference between what is accepted as
genuine and what is deemed as a forgery. Although in
most arbitrations the parties are free to submit their own
experts, to a certain extent, this is not possible according
to the CAfA Rules (Article 28 (7)). ' in fact, on the is-
sues of forensic science and provenance, the tribunal alo-
ne is empowered to select the expert. ' This could be
explained by the need to reduce risks of relying upon the
‘wrong expert’, but it has the effect of reducing parties’
autonomy in introducing their own expert evidence.'**

120 Article 12 (2): “The number of atbitrators shall be three, unless
the monetary values of relief sought is less that 1,500,00 euros or
the parties have agreed to one arbitrator.”.

2 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiguity & Lam, v. 24, n. 3, 2019. p. 11.

12 Article 28 (7): “On issues of forensic science of the provenance
of an art object, the only admissible expert evidence shall be from
an expert or experts appointed by the arbitral tribunal. The arbitral
tribunal may appoint such experts from within the Expert Pool. On
all other issues, evidence from party-appointed experts shall be ad-
missible. Expert evidence of a party-appointed expert on such other
issues may not compete with or supplement the expert evidence
from the arbitral tribunal-appointed expert on issues of forensic sci-
ence or the provenance of an art object.”.

123 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Lamw, v. 24, n. 3, 2019. p. 9.

124 NOOR, K. Arbitration in the art world and the Court of Arbi-
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The arbitral tribunal has to decide the case in accor-
dance with the rules of law (Article 42 (1)). If the par-
ties have not chosen the law governing the arbitration,
the Rules state that the arbitral tribunal will decide the
case in accordance with the rules which it considers ap-
propriate (Article 42 (2)).'* This provision is quite com-
mon to the rules of arbitration of other institutions,
except for the fact that the Rules offer a presumption of
the “appropriate law”, which may be for the arbitral tri-
bunal, the law of the principal location of the seller, if
known at the time of the transaction, or, if the principal
location of the seller is unknown or cannot be deter-
mined or no sale is involved, of the current purported
owner of the art object in question at the time of the
commencement of the arbitration. The Rules contain
an explicit reference to “any applicable trade nsages” that
the arbitral tribunal can take into account in its decision
(Article 42 (4)).

On the other hand, Article 42(5) may prove con-
troversial. It indicates that, unless differently agreed by
the parties, the tribunal shall “respect applicable periods of
limitation, prescription, and repose as well as similar time-bar
principles when claims or defences have not been acted on within a
reasonable time”, leaving to the tribunal the task to detet-
mine what “reasonable time” means. While the declared
purpose is to protect the other party from a ‘stale’ claim,
in practice it may end up barring meritorious claims,
where victims have not pursued it with reasonable dili-
gence for whatever reason or where evidence has been
lost due to the passing of time.'*

Evidence might be extremely important for defining
art-related cases. The Rules provide that the arbitral tri-
bunal is free to determine the rules of evidence, the
admissibility of evidence, the division of the burden
of proof and the assessment of evidence, unless the

tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiquity & Lamw, v. 24, n. 3, 2019. p. 9.

1 Article 42 (2): If a choice of law has been made by the parties,
the arbitral tribunal shall decide in accordance with the rules of law
designated by the parties. Failing such designation of law, the arbitral
tribunal shall decide in accordance with the rules of law which it
considers appropriate. An appropriate choice of law for the arbitral
tribunal may be the law of the principal location of the seller, if
known at the time of the transaction, or, if the principal location of
the seller is unknown or cannot be determined or no sale is involved,
of the current purported owner of the art object in question at the
time of the commencement of the arbitration.

126 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiguity & Lamw, v. 24, n. 3, 2019. p. 12.

parties have agreed in a different manner. With the con-
sent of the parties, the arbitral tribunal may designate
its chair to hear witnesses or experts or to conduct an
on-site examination or viewing (Article 26). The IBA
Rules on the Taking of Evidence in International Ar-
bitration are also recalled as a guide for the arbitrators.

Considering the peculiarities of the field, the Rules
also provide that on issues of forensic science or the
provenance of an art object “the only admissible expert
evidence shall be from an expert or experts appointed
by the arbitral tribunal. The arbitral tribunal may ap-
point such experts from within the Expert Pool”, while
on all other issues, evidence from party-appointed ex-
perts shall be admissible (Article 28). In addition, whe-
never an on-site inspection is needed, the arbitral tri-
bunal may, at the request of one the parties or even on
its own motion, examine a local situation or conduct a
viewing on site. The arbitral tribunal shall give the par-
ties the opportunity to be present (Article 30).

The Rules provide that it is the arbitral tribunal to
determine the time-limit to render its award, which
could be shorter if the parties decide not to hold a hea-
ring, The arbitral tribunal can extend the time limit one
or more times, on the general presumption that the dis-
pute has to be settled expeditiously.

As to the need for transparency and consistency of
decisions, the Rules provide for the award to be publi-
shed anonymized, while the name of identity or the art
object may be revealed (Article 51)."” This provision
might prove to be positive in relation to provenance of
the artwork, but in most cases, it may negatively affect
the work’s value in the future.'®® It will be interesting to
see how this provision will play out in the future awards.

The binding character of the award upon the parties
is affirmed with effect from the day on which the award
is rendered and the parties are deemed to have accep-
ted the obligation to comply with the award as soon as

127 Article 51: The NAI shall be authorized to have the award pub-
lished without stating the names of the parties and leaving out all
other information that might reveal the parties’ identities, unless a
party objects to such publication with the administrator within two
months of the date of the award. The AiA shall be authorized to
have the award published in the same manner. The name or identity
of the art object in question may be revealed.

125 PARSONS, J.; MOREL DE WESTGAVER, C. A New Arbitral
Institution for the Art World: The Court of Arbitration For Art, Kluwer
Arbitration Blog. 2018. Available at: http://arbitratonblog.kluwer-
arbitration.com/2018/06/17 /a-new-arbitral-institution-for-the-art-
wortld-the-court-of-arbitration-for-art/. 2018.
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possible by agreeing on CAfA arbitration or the NAI or
according to the Rules of the NAI (Article 40).

8 Conclusions

By its very nature, art is inherently subjective, thus
keen to disagreement.

Art law too, is a polymorphous branch of the law,
that does not stand alone, but is the result of the amal-
gamation of other laws and concepts, that are invariably
interrelated.'”’

Conflicts involving art object are equally multiface-
ted. A number of disputes may arise in relation to the
pricing of an artwork, the attribution of a piece to the
work of an artist, or quarrels between galleries and ar-
tists. Most of the times, there are not purely legal issues
at stake, but also moral, cultural, historical, diplomatic
and spiritual considerations to take into consideration.
Even art-related legal issues are fairly complex because
of the lack of uniform rules and most of the times,
art disputes require highly legal and technical expertise
that courts cannot offer. As a result, the outcomes have
been mostly critical.

Over the last years, a strong consensus has emerged,
recognizing the benefits of ADR methods for the reso-
lution of art disputes. These methods have significantly
improved, overall, more conscientious of the art world’s
necessities, providing the necessary flexibility to allow
the consideration of non-legal factors and achieve fair
and creative solutions, fostering win-win solutions, that
fit well with the necessities of the art industry.

Thanks to the recent Court of Arbitration for Art
(CAfA) in the Hague, a new light has been shined on
the potential of arbitration in the field of art and cultu-
ral heritage. In fact, it could represent a middle ground
between two opposites: on one hand, since the arbitral
award is binding, it guarantees the finality that media-
tion does not provide. On the other hand, it affords
the level of expertise, confidentiality, and flexibility that
litigation does not offer.

Arbitration, where administered by a knowledgea-
ble, dedicated and reputable institution, could address

122 NOOR, K. Arbitration in the art world and the Court of Arbi-
tration for Art: Heading towards a more effective resolution of arts
disputes?. Art Antiguity & Lamw, v. 24, n. 3, 2019.

these gaps and provide an ideal resolution method for
art- related disputes.'”

While the recent developments reflect the recogni-
zed potential of ADR, unfortunately, one of the major
problems for its diffusion in the sector remains the still
limited number of publicized cases in which art-related
disputes have been resolved through ADR, to the ge-
neral satisfaction of the parties involved. However, the
increasing number of initiatives — at global level - to
promote and support ADR as an effective method for
the resolution of art-related controversies will certainly
contribute to the cause.
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Abstract

The article examines the meaning and scope of ‘due diligence’ within the
spheres of Art Law and Cultural Heritage Law, especially concerning au-
thenticity and clean provenance, to determine what can legitimately be ex-
pected from the parties involved and thus avoid legal uncertainty vis-d-vis
the burden of proof, and the suitability of indemnity and restitution claims.
Regarding methodology, comparative methods are used to examine the legal
institutes in different legal systems, induction and deduction to identify the
legal sources, and the examination of case studies. The first part considers
how the agreed quality of an artwork is established, particularly regarding
the roles of those involved, and their responsibilities concerning due di-
ligence in cases involving disputed authenticity, as well as the distribution
of the burden of proof. Cases are analysed in which artworks or cultural
goods are compromised due to the absence of clean provenance. The se-
cond part aims to systematize the due diligence requirements and expose the
fundamental divergence between Common Law and Civil Law regarding the
protection of the good faith possessor. An alternative solution to the costly
scientific tests used as evidence to rescind sales agreements involving pieces
with contested authenticity is proposed, as is the adoption of convergent
understanding between the legal systems in cases of questionable prove-
nance. The research is relevant because it impacts the formulation of public
policy for the protection of cultural property and the art trade in general,
while offering criteria for understanding the duties inherent to due diligence.

Keywords: Due diligence. Art Law. Cultural Heritage Law

Resumo

O artigo examina o significado e alcance da ‘due diligence’ no ambito do Direi-
to da Arte e da Protecdo do Patrimonio Cultural, especialmente quanto a ve-
rificagdo da autenticidade e da proveniéncia ‘fiee and clean’ de uma obra, a fim
de determinar o que se pode legitimamente esperar dos envolvidos e assim
evitar inseguranca juridica quanto a distribuicao do 6nus da prova, ao cabi-
mento de indenizag¢Ses e ao julgamento de pedidos de restituicio. Os méto-
dos utilizados na elaboragio do texto foram, precipuamente, os de direito
comparado no exame dos institutos em diferentes sistemas juridicos, e os



métodos indutivo e dedutivo, na apreensao das fontes,
além do estudo de casos. Na primeira parte do trabalho,
examina-se como ocorre a prova da qualidade acordada
da obra, para determinar as diligéncias cabiveis em ca-
sos de controvertida autenticidade. Na segunda, anali-
sam-se casos de comprometimento da obra ou do bem
cultural auténticos por auséncia de proveniéncia limpa,
buscando sistematizar os deveres de diligéncia nesse
contexto, assim como expor a divergéncia fundamen-
tal entre Common Law e Civil Law quanto a prote¢iao do
possuidor de boa-fé. Propde-se no trabalho a adogido de
solucdo alternativa a dispendiosa comprovacao cientifi-
ca para o desfazimento de negdcio envolvendo peca
de autenticidade controvertida, bem como a adoc¢io de
compreensio convergente entre esses sistemas juridicos
nos casos envolvendo defeito de proveniéncia. A pe-
squisa ¢ relevante, por impactar significativamente na
formulagdao de politicas publicas de protecio de bem
cultural, bem como no trafego comercial de obras de
arte em geral, j4 que oferece critérios para a compre-
ensdo da due diligence.

Palavras-chave: Deveres de diligéncia. Direito da
Arte. Protecdo do patrimonio cultural.

1 Introduction

While being an institute that is typical of Common
Law, due diligence is an issue that is constantly raised in
cases involving Art Law' and Cultural Heritage Law?,
which is why understanding its meaning is also of enot-
mous relevance for Civil Law. Due diligence is unders-
tood to be “zhe diligence reasonably expected from, and ordina-

! Art law is a mulddisciplinary scientific discipline, in which an

object is studied using a complex set of lenses, namely public and
private law, mainly constitutional law, Civil Law and copyright. On
the sources of art law, sce: MERRYMAN, John; ELSEN Albert.
Law, Ethics and the Visnal Arts. 5. ed. Alphen aan den Rijn: Kluwer
Law, 2007; FEITEN WINGERT ODY, Lisiane. Direito ¢ Arte: o di-
reito da arte brasileiro sistematizado a partir do paradigma alemao.
Sao Paulo: Marcial Pons, 2018.

* The term “cultural heritage” was introduced into UNESCO leg-
islation in 1973. Cultural heritage law refers to the regulation and
protection of culturally relevant sites and objects, and may include
tangible and intangible goods, natural or otherwise. For more infor-
mation, see: BLAKE, Janet. International Cultural Heritage Law. Ox-
ford: OUP, 2015; CHECHI, Alessandro. The settlement of international
cultnral heritage disputes. Oxford: OUP, 2014; FRANCIONI, Franc-
esco; GORDLEY, James (ed.). Enforcing International Cultural Heritage
Law. Oxford: OUP, 2013.

rily exercised by, a person who seeks to satisfy a legal requirement
or to discharge an obligation””, and failure to exercise it can
lead to serious consequences.

The term ‘due diligence’ can be simply understood
as reasonably expected diligence. In Law, however, its mea-
ning and scope are far from simple, being closely related
to Good Faith and Fairness. Within the scope of Art
Law and Cultural Heritage Law, performing due diligen-
ce means studying, analysing and evaluating a piece and
its past circumstances, in order to ensure its authenticity
and clean provenance.

The art market moves huge sums of money, which
attract not only connoisseurs and investors, but also for-
gers, fraudsters and other types of criminals®. For this
reason, due diligence measures are required to prevent
the circulation of false or stolen works, or to assist in
the resolution of civil liability claims and claims for res-
titution resulting from failure to comply, in the case of
the circulation of counterfeits or original works unduly
removed from their dispossessed owners or in non-
-compliance with the cultural heritage protection law.

In the context of counterfeit works, the defect that
would block or undo the transaction lies in the piece
itself, which is inauthentic, while in the sale of original
works of questionable provenance, the defect is in its
past circumstances. However, in both cases, the defects
can be overcome if those involved conduct due diligen-
ce investigations. That is why it is so important to define
the scope of the duties that emanate from this concept
and the distribution of the burden of proof in cases of
conflict.

These considerations are applicable both to works
of art in general, and to pieces considered cultural he-
ritage. The term “art” is a relative legal concept that,
according to the standards applied, can have different
meanings. There is no legal concept of ‘work of art’ in

*  Black’s Law Dictonary, undet Diligence

* 1In Brazil, Ordinance No. 396/2016 of the National Histori-
cal and Artistic Heritage Institute (IPHAN), regulating Law No.
9,613/1998, which combats money laundering, established the pa-
rameters to be followed by dealers in works of art and antiques.
In turn, article 9 of Law 9,613/1998 lists the professions required
to report suspicious money laundering operations, namely those in-
volved in the sale of jewellery, precious stones and metals, art ob-
jects and antiques. For more information, see: FRANCA FILHO,
Marcilio Toscano; VALE, Matheus Costa do; SILVA, Nathalya Lins
da. Mercado de arte, integridade e due diligence no brasil e no mer-
cosul cultural. Revista de la Secretaria del Tribunal Permanente de Revision,
ano 7, n. 14, p. 260-282, ago. 2019. p. 273.
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Brazilian law, which can be understood as ‘free creative
realization’, or ‘product of the artist’s activity’. On the
other hand, a multi-faceted concept of a work of art is
admitted, a position towards which German law also
leans, since its particularly diverse nature and the cons-
tant expansion of its boundaries would prevent a single
concept. In the scope of copyright, as a rule, an intel-
lectual creation that attains a certain degree of creativity
and originality can be protected as a work of art.’

Not being an ordinary commodity, nor having any
application in everyday life, the value of a work of art
transcends that of the materials used in its creation, es-
pecially when the piece reflects the history or identity
of a country. Such cultural goods are works that bear
witness to the past and the present, so their preserva-
tion for the future is a moral obligation of any civilized
nation. However, the topic is controversial, as deter-
mining to whom the past belongs is not a simple task.
The concept of an artwork as a cultural good is very
broadly defined, including categories such as paintings
and sculptures, archaeological pieces and even human
remains. They can also be pieces that constitute collec-
tions in state museums or be items of national heritage
and, therefore, being public property they cannot nor-
mally be sold®. Rational differentiation leads these goo-
ds to be distinguished and offered legal treatment that
recognises these particularities’, thus providing for their
proper protection®.

> FEITEN WINGERT ODY, Lisiane. Direito e Arte: o direito da
arte brasileiro sistematizado a partir do paradigma alemao. Sao Pau-
lo: Marcial Pons, 2018. p. 65-80.

¢ In Brazilian law, there is a formal concept of cultural property in
article 216 of the Constitution, according to which “goods of a mate-
rial and immaterial nature, taken individually or together, that bear reference to
the identity, to the action, to the memory of the different groups that form Brazil-
ian society, constitute Bragilian cultural heritage”. The set of cultural goods
is denominated cultural heritage. The article goes on to detail the
forms of expression included in the concept of cultural property;
“the ways of creating, making and living scientific, artistic and technological
creations; works, objects, documents, buildings and other spaces destined to artis-
tic and cultural manifestations; urban complexes and sites of historical, scenic,
artistic, archaeological, paleontological, ecological and scientific value”.

7 SIEHR, Kurt. Mystifizierung und Entmystifizierung von Kul-
turgtiter und das Recht. KUR, v. 3/4, p. 87-109, 2011; SIEHR, Kurt.
Globalization and national culture: recent trends toward a liberal ex-
change of cultural objects. Vanderbilt Journal of transnational law, Sym-
posium International Legal dimensions of art and cultural property.
p. 1067-1094.

8 In Brazil, decree 80.978/77 promulgated the Convention on the
protection of world, cultural and natural heritage. In Brazilian law,
Decree-Law 25/37 divides cultural heritage into immaterial and ma-
terial.

This article aims to examine the scope of due di-
ligence requirements within the sphere of authenticity
and provenance, in transactions involving works of art
or cultural property. Specifically, it intends to demons-
trate that: (i) mere uncertainty as to authorship should
lead to cancellation of the sales agreement; (if) the exis-
tence of databases of lost and stolen works urges in-
creased due diligence requirements, which should lead
national judges to rule in favour of the diligent party;
and (iii) Common Law and Civil Law should converge
in the legal treatment of cases of questionable prove-

nance.

Ever since there have been works of art, there have
been counterfeits. Estimates suggest a significant per-
centage of pieces on the art market are fake and only a
small proportion is absolutely authentic.” Authenticity
is difficult to verify because it is necessary to associate
the origin of the work with a specific artist, school or
century'. If a piece cannot be attributed to an artist
based on a signature — the practice of signing artworks
only started in the 14th century and has only became
widespread since the 18th century - authenticity of au-
thorship stems from the consensus established among
art experts regarding the technical and historical cha-
racteristics related to the artist and their work. There
is also the possibility of forgery involving information
relevant to the work other than authorship''.

In this context, clarifying the due diligence require-

’  https://news.artnet.com/market/over-50-percent-of-art-is-

fake-130821
1" The authorship of works of art may be determined in differ-
ent ways, which may or may not indicate certainty of authorship.
Expressions such as ‘attributé @ or ‘est probablement de indicate doubt,
for example. The reference ‘atelier/ studio de’ means that the work is
by an undetermined artist, coming from the place in question. In
turn, ‘cercle de’ suggests a piece was elaborated by an artist with close
relations with the referred painter, but not necessarily his disciple,
which is usually indicated by ‘éole de’. “A la manitre dé means the
work is similar in style to the referred painter, but not contemporary,
while ‘aprés’ indicates a copy. ‘Ségné’ means there is a signature on the
work, while ‘dat¢’ indicates the year of completion. For more infor-
mation, see: WEBER, Marc. Caravaggio vor Gericht: Anmerkungen
zum Urteil des Englischen High Court vom 16. Januar 2015. Bulletin
Kunst & Recht, p. 99, 2016/2-2017/1. p. 99; WEBER-CAFLISCH,
Olivier. Faux et... défauts dans la vente dobjets d'art. Genebra: Librairie
de I’'Université, 1980. p. 30-31.

" Authors themselves can commit forgery by altering documents
or dates so that it is believed pieces were created at an earlier date
and thus appear more avant-garde, or to deceive a buyer by another
means. See: SCHACK, Haimo. Kunst und Recht: Bildende Kunst, Ar-
chitektur, Design und Fotografie im deutschen und internationalen
Recht. 3. ed. Tibingen: Mohr Siebeck, 2017. p. 26.
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ments of those involved in the transaction is essential.
That means understanding what can legitimately be
expected from the owner of the piece, who places it
on the market; the intermediary, who may be a private
person, gallery or auction house; the specialists, such as
appraisers, investigators and art experts; as well as the
purchaser. This is particularly true in cases where the
investigated piece is found to be a forgery, so that future
losses can be avoided.

In the case of transactions involving original works
of art, due diligence is part of another function, namely,
that of verifying the clean provenance of the work. In
most of the cases in which artworks or cultural goods
have been sold illegally - whether because they had been
looted or stolen before or during World War Two, or
confiscated by the State, as occurred with the so-called
‘degenerate art’, or any other illegality, such as disregar-
ding the rules regarding the protection of cultural he-
ritage -, the pieces cross national boundaries, changing
hands countless times and invariably remain separated
from their dispossessed owners for lengthy periods
time. When there is a claim for restitution, this may lead
to the involvement of various jurisdictions, which may
result in diametrically opposed rulings.

This is because, despite the international art market
being well established, with rules designed to inhibit
the illicit trafficking in artworks and, especially, those
considered to be items of cultural heritage, it is national
laws that regulate the matter and govern the restitution/
return'® of works, which results in a multiplicity of un-
derstandings.

The article is organised to reflect the examination of
due diligence from the two above-mentioned perspec-
tives. Thus, in the first part, due diligence is looked at
in relation to the question of the authenticity of a work
of art or cultural property, analysing how proof of the
agreed quality of an artwork is established and the roles
of the various specialists, as well as of the seller and
the auction house. In this context, the distribution of
the burden of proof is considered in the hypothesis of
the delivery of a forgery. In the second part, the im-
pairment to the artwork caused by the absence of clean
provenance is examined, starting with a description of
the set of measures of which due diligence is a part

2 The term ‘restitution’ is avoided because it is important in the

understanding that the possessot’s possession of the item is illicit.
Therefore, the neutral term ‘return’ is used.

in such cases. The need to document and record these
measures is addressed, while an argument for the re-
quirement of proof of good faith is put forward. An
analysis of the fundamental divergence between Com-
mon Law and Civil Law in claims for the restitution or
return of works closes the second part.

In considering these matters, the author has bor-
rowed: mainly from comparative, functional, factual
and contextualized law, when examining the institutes
in different legal systems, especially the American and
the German traditions, which are taken as paradigms of
Common Law and Civil Law, respectively; and from in-
ductive and deductive reasoning in identifying the legal
sources, in addition to analysis of case studies, which is
fundamental in the scope of art law and the protection
of cultural heritage, in which there are multiple legal
sources which not infrequently arrive at contradictory
conclusions.

2 Due diligence and the authenticity
of the artwork or cultural property

2.1 Demonstrating authenticity

Although it is the buyer who is most interested in
the certainty of authenticity of an artwork, it is the se-
ller, as a rule, who has more information and therefore
is better able to prove the quality of a piece. Among
the various Western legal systems, there is a common
understanding that the contracting parties have a duty
to behave in accordance with good faith, which, howe-
ver, does not always occur. Furthermore, even under
ideal conditions, the problem of authenticity cannot be
considered purely from the perspective of the sellet’s or
buyer’s responsibility, because, as a rule, they rely on the
assistance of intermediaries and professional specialists
who examine and evaluate the work in scientific, econo-
mic, and legal terms.

2.1.1 The role of the parties, intermediaries, ap-
praisers and art experts

The authenticity of an artwork is verified based on
scientific evidence, examination of provenance and ap-
preciation by a connoissenr, who must be someone with
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‘best in the field’ qualifications and experience to offer
critical opinion regarding an artwork".

The certification of authenticity has enormous sig-
nificance, importing the attribution of authorship not
only for the history of art and the definition of value',
but also for the verification of the legality of the sale
or transfer of a piece, as well as any transport and insu-
rance costs.

Among the duties that can legitimately be expected
from those involved, the following can be mentioned:
(i) authentication, substantiated by confirmation from
as many experts as possible, whether independent pro-
fessionals or linked to the artist’s foundation or Estate,
that the work is authentic; (ii) a duly documented, detai-
led physical examination of the conditions of the piece
(iii) verification the seller has good title and of relevant
databases of lost and stolen artworks; (iv) the confir-
mation of legal compliance, in the sense of examining
whether the work in question is considered a cultural
good or whether its sale would imply violation of the
law of any jurisdiction; and (v) consideration of pre-
vious sales and transfers in the evaluation.

Determining the authenticity, or otherwise, of an
artwork requires a variety of skills and resources. The
task is generally carried out by a number of specialist
professionals who commonly work under rules of dis-
cretion and confidentiality, inherent in the negotiation
of highly valued pieces, since sellers would rather not
be suspected of ‘financial decadence’, and buyers prefer
not to be exposed to the attention of criminals or the
scrutiny of tax inspectors.

There are few such specialists with the authority to
impute or attribute the authorship of an artwork'™. As

1 AMINEDDOLEH, Leila. Are you faux real? An examination
of art forgery and the legal tools protecting art collectors, Cardozo
Arts & Entertainment Law Journal, v. 34, p. 72, 2016.

" For further information see: JAYME, Erik. Rechtsbegtiffe und
Kulturgeschichte. In: REICHELT, Gerte (org.). Neues Recht zum
Schutz; von Kulturgut: Internationaler Kulturgtiterschutz. Wien: Manz,
1997. p. 11-27.

5 BRUHL, Friederike (Grifin) von. Kunstexpertisen als Machtfak-
tor: die Position des Aussenstehenden. In: WELLER, Matthias
(org.). Kulturgiiterschutz — Kiinstlerschutz. Tagungsband des Zweiten
Heidelberger Kunstrechtstags am 5. und 6. September 2008. Baden-
Baden: Nomos, 2009. p. 179; BRUHL, Friederike (Grifin) von.
Marktmacht von Kunstexiperten als Rechtsproblem: Der Anspruch auf Er-
teilung einer Expertise und auf Aufnahme in ein Werkverzeichnis.
Minchen: Carl Heymanns, 2008. p. 47; JAYME, Erik. ,,Mercato dei
falsi“ e diritto civile con spunti di diritto internazionale privato. In:
Protezione della proprietta intelettualle e artistica: studi in onore di Giorgio

Max Friedlinder' rightly said, ‘zhe [art] specialist creates'” -
or destroys'® - values and therefore has considerable power'.

Physical examination for authentication purposes
is, as a rule, the responsibility of the art experts. One
might think no one would be better at stipulating the
authenticity of a work and its value than its creator. No-
netheless, it is neither recommended nor practical to de-
signate the author an expert, because appreciating these
aspects of a work can be an emotionally draining acti-
vity, requiring neutral judgment. That is why not even
the artist’s family members are recommended for such
evaluations, since their impartiality may be impaired.
Art historians, appraisers, restorers and connoisseurs,
among others, whether self-employed or linked to mu-
seums, auction houses or insurance companies, as long
as they are active in the area they will evaluate, as well as
art dealers and gallery owners, are the most recommen-
ded specialists.

Scientific examination, which is continuously evol-
ving with the development of new technologies, inclu-
des the collection of materials, such as paint and fibre
samples from the canvas, which are subjected to Raman
spectroscopy, a photonic technique that quickly identi-
fies organic or inorganic material. The analysis typically

Cian. Padova 2010, Band 2.

16 FRIEDLANDER, Max. Der Kunstkenner. Berlin: Cassirer, 1919.
p- 8.

7" The specialist creates value, as in 1969, when Rosenberg published
an article in the Revue du Iouvre indicating the Nicolas Poussin’s author-
ship of a canvas hitherto attributed to Carracei’s disciple. In 1988, the
picture was sold for more than 300,000 times the amount originally
paid for it. For more information, see: SIEHR, Kurt. Irrtum in Kun-
sthandel. Bulletin Kunst und Recht, v. 1, p. 28-29, 2015.

¥ An example being, the notorious case from 1927 in which Du-
veens refused to refer to a replica of “La belle Ferroniére” presented by
Hahn as being by Leonardo. Despite the weight of evidence being
in his favour, the specialist reached an agreement in which he paid
USD 60,000 to end the lawsuit filed against him by Habn, when
the Kansas City Art Institute desisted from acquiring the canvas after
learning his opinion. The painting did not attract a buyer for many
years, not even at an auction held by a respected house in 1985, and
was finally sold only in 2010, when it was acquired for just over USD
1.5 million, at an auction conducted by Sotheby’s — probably having
appreciated value due to the episode involving Duveen. Regarding
the case, which is the American paradigm for disparagement, an ac-
tion that protects the economic interests of a party harmed by false
statements, analogous to the way defamation protects reputation, see:
BRUHL, Friederike (Grifin) von. Marktmacht von Kunstexperten als
Rechtsproblen: Der Anspruch auf Erteilung einer Expertise und auf
Aufnahme in ein Werkverzeichnis. Minchen: Carl Heymanns, 2008.
p. 1-2; LERNER, Ralph; BRESLER Judith. A7 Law: the guide for
collectors, investors, dealers, and artists. 3. ed. New York: Practising
Law Institute; 2005. p. 573.
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also makes use of X-ray diffraction, which can reveal
the existence of any painting hidden under the exami-
ned work. Scientific photography can reveal objects or
living organisms that are only visible with the aid of
the microscope (macro and microphotography). Disco-
vered by Willard Libby, carbon-14 dating technique -
applicable to wood, organic sediments, bones, shells or
any material that has absorbed carbon, even if indirectly,
such as through absorption by photosynthetic organis-
ms, from the atmosphere — enables the quantity of this
substance to be assessed in dead organic tissues, whi-
ch decreases at a steady rate over time, thus serving to
date samples that are up to about 50 thousand years old.
Finally, thermoluminescence, that is, the luminescence
produced in some materials when heated, can also be
used in the dating process, while fingerprint analysis is
also common. All of these resources are, in addition to
being expensive, also known to counterfeiters, who are
constantly seeking to develop ingenious ways to avoid
the detection of their works by qualified specialists."

The examination of provenance, the subject of the
second part of this article, also contributes to the analy-
sis of authenticity, as the specialist would seek to trace
the chronological history of an artwork, based on do-
cumentation and historical records, from its creation to
the present. Much of this research involves looking for
images of the object in old family photographs or in
newspaper reports. Ideally, provenance should be tra-
ceable from the artist to the owner, without gaps.”

The conclusions of connoissenrs, who have a detailed
knowledge of the techniques and elements of a certain
artist, finalise the evaluation. Their appreciation of the
piece will be as good as their knowledge, which is why
different specialists may occasionally disagree regarding
the attribution of a work to a certain artist.

Appraisers, in turn, are professionals with above-
-average technical knowledge and practical experience,
with the ability to prepare an assessment report, and
prove its conclusions.”’ They must demonstrate reliabi-
lity, impartiality and independence, which is why if they

¥ AMINEDDOLEH, Leila. Are you faux real? An examination
of art forgery and the legal tools protecting art collectors. Cardozo
Arts & Entertainment Law Journal, v. 34, p. 73, 2016

% AMINEDDOLEH, Leila. Are you faux real? An examination
of art forgery and the legal tools protecting art collectors. Cardozo
Arts & Entertainment Law Journal, v. 34, p. 73, 2016.

2 EBLING, Klaus; SCHULZE, Marcel. Kunstrecht: Zivilrecht,
Steuerrecht, Stiftungsrecht. 2a ed. Miinchen: Beck: 2012. p. 243.

have any employment relationship, they must disclose
the fact so as not compromise their professional perfor-
mance. They are usually certified, committing themsel-
ves to exercise the function of an appraiser personally,
independently, in a meticulous, precise and impartial
manner, while they may also assume duties of conser-
vation and documentation.

In the art world, therefore, appraisers are distinct
from experts. The latter may issue a judgment of au-
thenticity based on their knowledge of an artist’s work
and style, while the former provides an estimation of
the value. Their opinions are valued, especially tho-
se with better reputations, whose opinion usually has
greater weight and without which some works would, in
practice, be impossible to sell.

The responsibility of the specialists in general, in
addition to being contractually limited, can be exempted
by invoking scientific freedom, so in order the specialist
to be considered liable for any error, one would have to
demonstrate his/her fraudulent intent.?

2.1.2 The essential elements of due diligence: the
distinction between the obligations of pro-
fessional specialists and of dilettantes

A case in German jurisprudence in which the item
sold proved to be inauthentic sheds light on the essen-
tial forms of understanding of due diligence. In it, the
purchaser of the oil painting signed Campendonk® and
dated 1914, sued a renowned auction house, seeking
compensation for having acquired a forgery.

The catalogue in which the picture, valued at
€800,000-1,200,000, appeared, stated the piece had
been on display at the Flechtheins Gallery in 1920 and

2 Regarding the specialists working in auction houses, it must be

considered that their opinion was hired by the auctioneer, who is
responsible for their remuneration, through a service provision con-
tract. In the light of this contract, the professional examines the
work personally, evaluates the authenticity of any signature, offers
historical and critical analysis of the work, in addition to carrying
out scientific tests. The findings inform the conditions of the work
and any limitations resulting from the means employed, and con-
cludes with the indication of the amount of the fees. Due to the
established contractual relationship, it should be noted that the spe-
cialist is accountable to the auctioneer, and liability may be contrac-
tually limited. See: SIEHR, Kurt. Haftung des Kunstexperten nach
deutschem Recht. KUR v. 2, p. 48-56, 2013.

# Heinrich Campendonk was among the artists whose works the Na-
zis classified as degenerate, having emigrated to Holland in 1930 and
many of his works are considered lost.
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since then in the private collection of a French family,
while omitting the name, Werner-Jigers® collection, at the
request of the owner-seller Items 3 and 4, respectively,
of the Auction Conditions stipulated, as is customary
in these businesses, that the catalogue data is “provided
in good faith and according to their best knowledge, but withont
legally binding gnarantees, not being part of the agreed quality of
the artwork.” and that, “Gn the event of any deviation from the
catalogne description, the value would be returned or reduced’,
while at the same time, the auction house would exerci-
se its rights against the seller in order to reimburse the
buyer. In the case of “proven falsehood”, restitution of the
commission would be sought.

After the auction, the buyer contacted the auction
house, which claimed: (i) that the painting had been pre-
sented by the then owner*, who had indicated it had
been part of the Werner-Jigers’, her grandfather’s Collection
(1912-1992); (ii) having already sold other works under
the same conditions; (iii) an indication of authenticity
being a note pasted on the back of the painting, with
the inscription Nr. 11, Heinrich Campendonk, Seeshaupt,
Rotes Bild mit Pferden - data that coincided with the 1920
exhibition catalogue, from the Flechtheim Gallery in Dus-
seldorf, although there was no image or description.

When contacted via letter and e-mail by an indepen-
dent appraiser hired by the buyer, the auction house did
not respond. The buyer decided to have the piece sub-
jected to scientific analysis at the Doerner-Institut in Mu-
nich, which questioned its authenticity, as they found
traces of rutile titanium oxide, a substance that only be-
gan to be explored industrially in the late 1930s. A simi-
lar conclusion was presented by another expert. In view
of the weight of evidence, the buyer legally requested
the rescission of the contract and the reimbursement
of the amounts paid.

Undoubtedly, the auction house is responsible for
checking the authenticity of the artwork it negotiates -
which in the case in question was carried out by its own

#  The case became patticulatly famous because the forger, the

husband of the supposed ‘heiress’ of the canvas, is Wolfgang Beltrac-
¢hi, who has since been recognized as the greatest forger of paint-
ings since World War II, who is thought to have profited around 50
million eutos in sales to auction houses under conditions similar to
this case. On the counterfeiter and the consequences of counterfeit-
ing, see: KEAZOR, Henry (org.). Der Fall Beltracchi nnd die Folgen: in-
terdisziplinire Filschungsforschung heute. Berlin [u.a.]: De Gruyter,
2014. In the area of entertainment, there is a Netflix documentary
of his biography: “Beltracchi: The Art of Forgery” (dt. “Beltracchi — Die
Kunst der Filschung”), film directed by Arne Birkenstock.

employees. The controversy lies in determining what
measures the auction house took and whether they were
sufficient to release it from its responsibility in relation
to the later confirmation that the piece was a forgery.

At the trial, the court concluded there had been in-
tent to commit fraud on the part of the seller because,
although it was not personally “said” that the painting
had been exhibited in 1920 in Dusseldorf, she had led
the buyer to believe it was true by presenting the pain-
ting with the attached Flechthein adhesive note - a proce-
dure that cannot even be confirmed as being a practice
of this gallery at the time. The court also decided the
auction house would be liable for fraud to a third party,
because, being professional, it knew or should have
known about the flaw, and verification of the prove-
nance of the picture is a due diligence requirement of
a prudent dealer and/or professional auctioneer who is
remunerated via commission.

According to the court’s ruling, the lack of objective
information about the piece and the high estimated va-
lue suggested the need to subject the piece to scientific
analysis and not merely historical examination — much
less so, by the auction house’s employees alone. Fur-
thermore, it considered the inclusion of the artwork in
the auction catalogue to constitute reinforcement of
credibility and an indication of authenticity. For whi-
ch reason, the assertion that “zhey would not be responsible
Jor the data” was ineffective, since the terms of the sale,
although general in nature, must be adequate and rea-
sonable, and not harmful and disadvantageous to one
of the parties. Finally, the court’s conclusion was that,
if the sellers are specialized®, they are responsible for
authenticating the work, because it is their due diligence
requirement to investigate the authenticity and prove-
nance of the items that appear in their catalogues.

From the case, it can be inferred that the responsi-
bilities understood as due diligence vary, considering: (i)

» A case with a convergent understanding, exonerating dilettantes

from the same understanding regarding due diligence, is that involv-
ing the contested authorship of the painting Heiliger Panlus, consid-
ered to be the creation of the Italian painter Giovanni Francesco Barliers,
also known as Guercino (OLG Hamm, 14.03.1995, 7 U 163/94, NJW
1995, 2640). In it, the court concluded that the fact that an appraiser
was mistaken as to the origin of unsigned canvas does not constitute
an error to cause annulment, in the hypothesis of private sale and
non-specialist seller, highlighting that the sale was not conditioned
to the authorship of the piece. For more information, see: JAYME,
Erik. Original und Fiilschung im Spannungsfeld von Persinlichkeitsscutz, Urbe-
ber-, Marken- und Wetthewerbsrecht. Wien: Manzsche, 2007. p. 24.
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whether or not those involved are professionals; and (if)
their set of conducts, which includes not only commis-
sive acts, but omissions.

2.2 Inauthentic work

Under American law, the scandal involving Knoedler,
a prestigious NY gallery, provides some relevant insi-
ghts into due diligence and the distribution of the bur-
den of proof.

2.2.1 Burden of proof

The company first started trading in 1846, but its
doors closed in 2011, when it became known that its
director had been dumping counterfeits on the ma-
rket, especially Robert Motherwell, Jackson Pollock and
Mark Rothko, produced by the Chinese forger Pez-Shen
Quian. Due to the size of the company, the customers
and the values involved, the trials, with allegations of
intentional sale of inauthentic works to unsuspected
buyers involving millions in profits, attracted considera-
ble public attention and revealed the extraordinary work
of James Martin, who established the first private labora-
tory specialized in the expert investigation of works of
art in the United States™.

The episode began in 1994, when the art dealer Glafi-
ra Rosales met with Ann Freedman, president and director
of the Knoedler Gallery, and claimed to have a Mexican
client who wished to anonymously sell her collection of
abstract expressionist works. Over the following years,
Rosales delivered dozens of alleged ‘masterpieces’ to the
Knoedler Gallery, that resold them to its customers. The
pieces, however, were forgeries.

With the purpose of affirming authenticity and pro-
venance, Rosales reportedly told Freedman that as a child
she had met a Jewish couple who emigrated from Euro-
pe to Mexico, and on visits to the USA in the 1940s and
1970s, the husband, guided by the artist .A/fonso Ossorio,
had bought a series of paintings directly from Ameri-
can artists, which were now being sold by the couple’s
children.

% His company, Orion Analytical, well recognised among restora-

tion services, museums, the FBI, collectors, law firms and insurance
companies, was recently acquired by Sozbeby’s for the purpose of in-
tegrating the authentication service into the auction house, with him
becoming its Vice President and Director of scientific research.

In the context of due diligence, the fact remains
that (i) members of the artist Richard Diebenkorn’s family
warned the director that at least two of the five works
allegedly by the painter that Rosales had provided appea-
red not to be authentic, while also expressing concern
about the lack of documentation for one of the pain-
tings - which the family considered highly suspect, since
meticulous records of the artist’s works had been kept;
(i) the works were offered at well below market prices;
(iil) Freedman did not ask about Rosales’ background; (iv)
in the sale, subject to a favourable review of the prove-
nance and authenticity by the International Foundation
for Art Research (IFAR), of a piece allegedly by Jack-
son Pollock to the collector Jack Levy, Freedman included
Ossorios name in the references on provenance, ignoring
a report that had rejected the information and observed
that there were “disturbing” differences” regarding the
materials used; (v) in the light of the IFAR report, Free-
dman had discovered that David Herbert, who had con-
nections with the Knoedler Gallery, and not Ossorio, had
been the seller’s ‘advisor’ - information that Freeman,
however, kept confidential; (vi) in one of the works ne-
gotiated by Freedman and Rosales even the artist’s signa-
ture was spelled incorrectly, “Pollok” instead of Pollock,
which also went unnoticed by Knoedler.

There were also other indications of fraud: the col-
lector couple Domenico and Eleanore De Sole acquired
paintings supposedly by Mark Rothko, upon bring gua-
ranteed of its authenticity, whereby the director reitera-
ted the provenance and claimed the canvases had been
examined by David Anfam, a specialist in the painter,
which was untrue. Knoedler also sold an alleged work by
Pollock provided by Rosales to collector Pierre Lagrange
for US$15.3 million, claiming the work was genuine and
had been considered authentic by countless Polock spe-
cialists, which was not the case. The Dedalus Foundation,
Inc., responsible for Robert Motherwells catalogue raison-
né, informed Freedman that seven alleged works by the
artist provided by Rosales to Knoedler were forgeries, whi-
ch was confirmed in court by the expert James Martin.

Many of the resulting cases have been resolved in
out of court agreements; others remain pending, The
case of De Soles v. Knoedler”” sheds some light on the
question of due diligence, because in it the court ruled
that the De Soles offered ample evidence to demonstra-

? De Sole v. Knoedler Gallery, LLC, 974 E Supp. 2d 274 (SDN.Y.
2013).
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te that Freedman acted with intent, knowing that Rosales’
paintings were inauthentic, for example: (i) ‘fabricated’
stories of provenance, that changed dramatically over
time; (ii) Freedman did not question Rosales’ willingness
to repeatedly sell alleged “masterpieces” for a fraction
of their market value; (iif) when these transactions first
began, members of the Diebenkorn tamily had expres-
sed their concerns to the director, questioning the lack
of documentation of the paintings, which she failed to
investigate; (iv) nor did the October 2003 IFAR report,
which rejected the fictional provenance tale about Osso-
rio and raised serious concerns about the authenticity of
the Pollock sold to Jack Levy, prompt her to investigate,
rather she chose to conceal those facts.

To reinforce the interpretation that Freedman had ac-
ted in bad faith, it was pointed out that she should have
called their attention to Rosales’ inconsistent conduct
in (i) neither sharing significant information about the
paintings and in refusing to sign a declaration that the
pieces were authentic; and (i) nor disclosing the size
and scope of the supposed Jewish collector’s collec-
tion, as the ensemble “grew’ over time to include more
than thirty “undiscovered masterpieces.” The court also
found that Freedman “exaggerated” about the involve-
ment of specialists who had supposedly given their opi-
nion on Rosales’ paintings, as the professionals testified
they were never asked to authenticate the works and
that made no statement regarding authenticity, contrary
to what the director led her clients to believe, adding,
that Freedman used the fact that she owned some of Ro-
sales’ paintings as a way to promote the sale of others.

Regarding good faith and the protection of trust, the
court ruled that an experienced collector cannot claim
to have purchased an item on the basis of false state-
ments if he did not make use of the available means of
verification - an understanding that clearly imputes due
diligence requirements to the buyer as well. The court
acknowledged, however, that in the specific case the De
Sole’s, the couple asked additional questions, requesting,
out of caution, and receiving a letter from Freedman, in
which she confirmed information about the Ro#hko pie-
ce, including authenticity and provenance, which would
require from the buyers “extraordinary effort or great
difficulty” to discover that it was a forgery.

It can be concluded from the examination of the
case that, in view of the particular difficulty of proof
inherent in works of art, this market imposes due dili-

gence requirements on all those involved, not placing
the burden of proof specifically and exclusively on any

party.

2.2.2 Prohibiting the exhibition of artworks of
disputed authenticity as an alternative to
rescinding the sales agreement.

The sales agreement is rescinded if a forgery is deli-
vered in the place of an authentic artwork. To cover this
hypothesis, it is common to include a liability exclusion
clause in the sales agreement.

Therefore, first of all, it should be noted whether
the authenticity of the artwork has been expressly cer-
tified® or if it follows from the general rules of intet-
pretation, such as the presentation of a certificate, and
if the guarantee was not excluded due to a valid con-
tractual provision. Thus, if the artwork is not expressly
authenticated, it is considered free from defect if it is in
accordance with the purpose or destination foreseen in
the contract, which occurs, for example, in the purchase
of original painting for inclusion in an art collection.
In such cases, in the event of a defect, that is, if itis a
forgery, the buyer may demand not only that the sale be
rescinded but also occasionally, indemnity.?’

Cases where there is disagreement between connois-
seurs are particularly complex, because, although there
may be no proof of authenticity, there may also be no
demonstration that piece is a forgery. Such a case in-
volved the widow of the restorer Giannino Marchig and
the auction house Christie’s™, in which the authorship
of a drawing on vellum paper, known as La Bella Princi-
pessa, was a cause of controversy. The story begins with

Jeanne Marchig delivering the drawing to Christie’, and

28

Regarding the concept of authenticity in Civil Law, see: BRUHL,
Friederike (Grifin) von. Der Begriff der Echtheit von Kunstwerken
im Zivil- und Strafrecht. In: ODENDAHL, Kerstin; WEBER, Peter
(org.). Kulturgiiterschutz — Kunstrecht — Kulturrecht: Festschrift fur Kurt
Siehr zum 75. Geburtstag aus dem Kreise des Doktoranden- und
Habilitandenseminars ,,Kunst und Recht®. Baden-Baden: Nomos,
2010. p. 303-313.

#  In Brazilian law, the delivery of a defective item is dealt with in
Article 441 CC, according to which the item received by virtue of a
commutative contract or onerous donation can be rejected due to
hidden vices or defects, which make it unfit for the intended use, or
decrease its value. The matter is dealt with in German law as from
§ 434 BGB.

0 AMINEDDOLEH, Leila. Are you faux real? An examination
of art forgery and the legal tools protecting art collectors. Cardozo
Arts & Entertainment Law Journal, v. 34, p. 86, 2016.
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stating that her late husband believed it to be the origi-
nal work of the Italian Renaissance — a statement with
which, however, the auction house expert did not agree.
The painting was auctioned in 1998 as a “19th century,
German” work. The bidder paid § 21,850, and sold the
work in 2007 to Peter Silverman for § 22,000. The new
buyer, however, suspected the work was by Da indi,
which is why he referred it to a specialist for testing and
dating. With the findings, some experts supported the
attribution to Da 1Vine, including Martin Kemp®' and
Nicholas Turner, specialists in the artist, which led to
the drawing being valued at more than US$ 150 million!

In 2009, when informed by Christie’s of the fact,
Marchig warned the company that she considered it res-
ponsible for the erroneous attribution, and subsequen-
tly sued the auction house. However, the case was clo-
sed due to the statute of limitations. Moreover, even if
that were not the case, it would not have been possible
to imply negligence on the part of Christie’s due to the
dating error, since the technology subsequently used did
not existent at the time the house received the piece.

Furthermore, doubts remain regarding its authorship
today, although analysis indicates the same fingerprints
present in other works by Leonardo Da 1/inci are found
in La Bella Principessa®. The provenance of the piece is
curious, as there is no record of it, not even in Vasari’s
biography. It turns out, however, that the drawing was
‘hidden’ in an unlikely place, in the National Library of
Poland in Warsaw. A probable explanation for the fact
is that Leonardo was commissioned by Galeazzo Sfor-
za, whose granddaughter, Bona, married Sigismund I of
Poland, in 1517 - when he would have taken the work
with him®.

Another interesting example of a lack of consen-
sus is the intriguing controversy surrounding the “Red,
Black, and Silver” painting, in which renowned experts
differ as to Pollock’s authorship. A recent expert analysis
identified polar bear fur in a layer of paint - a fact that
for some would reinforce the artist’s authorship, becau-

31 KEMP, Martin; COTTE, Pascal. La Bella Principessa: The Story
of the New Masterpiece by Leonardo da Vinci. London: Hodder &
Stoughton, 2010.

2 Thomas Hoving e Carmen Bambach, entre outros. Sobre a polémica,
leia-se:  https://www.newyorker.com/magazine/2010/07/12/the-
mark-of-a-masterpiece

*  Regarding how the drawing might have come to the Sforziada
of Warsaw, a book that exalts the achievements of Duke Francesco
Sforza, see:  http:/ /wwwlumiere-technology.com/ /news/Study_

Bella_Principessa_and_Warsaw_Sforziad.pdf

se in his studio there was a rug made of that animal’s
skin. However, uncertainty prevails, because other ex-
perts believe the presence of the fur would not necessa-
rily mean that it was made by his hands™.

As can be seen, the main issue involving inauthentic
artworks is the burden of proof: a buyer who wants to
rescind the sales agreement due to forgery needs to pro-
ve it. As demonstrated, while scientific means of exami-
ning an artwork exist, confirming authorship is a very
complex issue, as the cases of the La Bella Principessa and
Red, Black, and Silver reveal.

That said, in cases of an impasse regarding authen-
tication, an alternative basis for rescinding the sales
agreement should be admitted. The affected buyer, who
is surprised by justified suspicion, could claim a hid-
den defect in the piece, which is therefore unsuitable
for use™, since the right to exhibit is understood to be
a natural use of works of art. In fact, the inaptitude for
exhibition, due to controversial authenticity, would be
sufficient per se to rescind the sales agreement.

This solution satisfies the particular features of the
market, since confirming authenticity is not an exact
science, as divergence of opinion or mistakes by the
appraisers are perfectly feasible occurrences. However,
the point is that when appraisers make mistakes, they
suffer indirect consequences to their reputations, while
the auction house or the buyer suffer direct economic
effects from such mistakes™.

The lack of transparency in the art market is a weak-
ness of the art market that cannot be ignored: the buyer
is unaware of who offers the object to the market and,
thus, is also oblivious of the circumstances surrounding
them. While French law offers greater protection to the
buyer, providing guarantees regarding the information
contained in the catalogue®, other legal systems expres-
sly allow their exclusion. Under Brazilian law, which

' https://www.nytimes.com/2013/11/25/arts/design/a-real-
pollock-on-this-art-and-science-collide. html

»  JAYME, Exik. Original nnd Filschung im Spannungsfeld von Persinli-
chikeitsscutz, Urbeber-, Marken- und Wetthewerbsrecht. Wien: Manzsche,
2007. p. 36-37.

% JAYME, Erik. Pflichten und Obligenheiten im Kunstauktion-
swesen: Einlieferer, Experte, Auktionshaus, Ersteigerer — einige
Fallstudien. In: WELLER, Mathias; KEMLE, Nicolai; DREIER,
Thomas (org.). Kunsthandel - Kunstvertrieb: Tagungsband des Funften
Heidelberger Kunstrechtstags am 7. und 8. Oktober 2011. Baden-
Baden: Nomos, 2012. p. 40.

7 See Dectee 81-255, of March 3trd, 1981, which aims to suppress
fraud in transactions involving works of art and collectibles.
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admits culpable civil liability (Article 927 Civil Code),
it would be possible to bring an action for damages
against the art expert or appraiser, even if the seller’s
liability was contractually excluded®. However, in addi-
tion to the foreseeable difficulties of proof, given the
limited universe in which such professionals work, in
the event of a possible conviction, it is unlikely that the
defendant would have the same creditworthiness as a
large auction house.

Therefore, if there is uncertainty as to authorship
and authenticity, because the existing steps fail to provi-
de unequivocal proof, the equitable solution should be
to rescind the sales agreement, due to the objective im-
possibility of the piece satisfactorily serving its purpose,
which, in the case of artwork, is its exhibition.

3 Provenance of the artwork or
cultural property and due diligence

3.1 Demonstrating clean provenance

The term provenance originates from the Latin ‘pro-
venire’, simply translatable as ‘from where it comes” and ge-
nerally indicates the origin of a person or thing. It has a
particular meaning in terms of the origin of works of
art and cultural goods, in which the term ‘provenance
research’ is consolidated.

When investigating the provenance of an artwork,
researchers examine the existing records, including sales
receipts, catalogue publications and any other historical
evidence indicating the who has owned the work and
where it has been kept.

The complexity lies in the lack of consensus regar-
ding to what extent such research satisfies the require-
ments of due diligence, that is, which databases should
be consulted, which documents are admitted or how
gaps in information should be filled, for example. Fur-
thermore, there is also no agreement about how such
information should be presented who is responsible for
the disclosing it™.

% Hven if it is a gallery, the Consumer Protection Code would be

inapplicable, because a work of art is not considered a product or
service.

¥ PHELAN, Marilyn E. Scope of Due Diligence Investigation in
Obtaining Title to Valuable Artwork. Seattle University Iaw Review, v.

3.1.1 Extent and scope of due diligence require-
ments: consulting historians, appraisers,
databases, museums, catalogue raisonné
etc.

In German jurisprudence, the Carrace® case illustra-
tes the uncertainty regarding due diligence in relation to
provenance, offering insights into the scope of the gua-
rantees and the extent of the seller’s obligations while
raising profound questions regarding the provenance
of artworks and how cases involving pieces lost or loo-
ted during the Nazi regime should be examined. In this
particular case, Richard L. Feigen, a prominent NY art
dealer, sued the Lempertz auction house, from Cologne,
to obtain compensation in virtue of the acquisition of
the painting by Ludovico Carracci, ‘Der Heilige Hieronynius

it dem Liwen und zwei Engeln™*'.

Prior to the auction, Fezgen had consulted Lempersz
on the provenance of the work, having been informed
there was no doubt with respect to its legitimacy and
forwarded a facsimile of the following content “Die
Provenienz, des Gemildes ist, clean’. Wir verkauften es 1937
(Die Bestiande der Galerie Stern, Diisseldorf) an einen Sammler
im Rheinland”’** The future winning bidder also required
that the “Ars Loss Register”” be consulted and to ensure
there was no suspicion of theft, confiscation or even
forced sale of the work - which was carried, Fejgen ha-
ving purchased the painting for about 100,000 DM.

On April 22, 2009, the New York Times published
an article on the restitution of the painting ‘Portrat eines
Sackpfeifenspielers (1632), painted by an unknown Dutch
master, which had been sold in Dusseldorf in 1937, at
the same auction as the recently purchased painting,
and which had also belonged to the owner and collec-

23, p. 688, 2000.

0 OLG Koln, 8.7.2016.
1 http://www.artnet.com/artists /ludovico-carracci/der-heilige-
hieronymus-mit-dem-1%C3%B6wen-und-zwei-dMBzuy0B-
2zRtJzE4dHCPg2

2 According the authot’s own free translation, the auction house
claimed ““...zhe provenance of the painting is ‘clean’. We sold it in 1937,
coming from the collection of the Stern gallery in Diisseldorf, to a collector from
the Rhineland”’

# Since 1976, the International Foundation for Art Research
(IFAR), has gathered information on stolen/confiscated art. In
1991 the Art Loss Register (ALR) was founded by IFAR, Sotheby’s,
Christie’s, Phillips and various insurance companies and art dealers.
It is based in London, but there are offices in New York, Cologne,
Moscow, New Delhi and Amsterdam. Currently, hundreds of thou-
sands of works ate registered. For more information, see: http://
www.artloss.com/
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tor Max: Stern (1904-1987). Feigen then consulted the Arz
Loss Register and found that, since 2004, the painting he
had just acquired had been listed as being stolen by the
Nazi regime, and was part of the “Max Stern Restitution”
project at the University of Montreal, that had started in
2002, with the aim of gathering together the works of
this art dealer, who emigrated from Germany in 1937,
through Britain, to Canada.

After this contact, American authorities sought out
Feigen, and submitted a request for the restitution of the
work, to which he acquiesced. Then, he immediately
sought damages from the auction house, demanding €
300,000, corresponding to the estimated value of the
painting. However, the court’s decision was unfavoura-
ble to him. Although it was confirmed that the work
had belonged to Max Stern, it was found it had been
sold voluntarily in 1937, for 4,320 Rewchsmart, which
were paid in full. The appeal court, in turn, confirmed
this ruling, understanding that Fejgen was the legitimate
owner of the painting and that there was no ‘defect’
of provenance in this property neither under German
law, nor under American law, which is why there was
no reason why Fejgen should have returned the painting
to the family of the deceased gallery owner. The court
concluded, therefore, that having done so, it was of his
own free will.

The court ruled that the provenance did not consti-
tute a hypothesis of legal defect, that it would only do
so if the ownership, possession or unlimited use of the
purchased object were impaired by a third party based
on private or public law. Essential to the interpretation
was the fact that the dealer had put up the work for sale
at auction and received payment, and had not sought to
recover it after the war, as he had done with the pieces
subsequently taken by the Geszapo.

Although the court ruling clearly applies the law and
does not lack adequate legal grounds, there is no igno-
ring the fact the work was sold amid the period of per-
secution of Jews by the National Socialist regime. It is,
therefore, reasonable to believe, considering the flight,
that the sold the painting because he was under pressu-
re, seeking to gather the resources to save his life. Given
this context, examining the case from Fejgen’s perspec-
tive, he could never have refused the request for resti-
tution, without definitively sacrificing his reputation in
the North American market. The moral and social pres-
sures for restitution would be so strong that he would

have been unable to trade any other pieces.

The case does not deal with an isolated fact, which
is why the court should have reached a different solu-
tion, notably because it was expressly agreed that the
provenance of the work was ‘¢/an’. As this was not con-
firmed, with the use/destination of the painting being
compromised, which could no longer be exhibited and
disposed of freely, the court should have ruled that due
to the work’s questionable provenance, the marchand
should have been awarded indemnity.

To overcome the problems resulting from the vague
parameters of the provenance investigation, one could
draw an analogy with the steps taken when acquiring
real estate. As any young scholar, whether of Civil Law
or Common Law, knows, this requires establishing a
protocol of examination of the provenance that satis-
fies the understanding of due diligence.

Considering the large number and importance of the
artworks that have been removed from their owners, an
investigation of provenance must begin in Commercial
Stolen Art Databases, such as: (i) Artive™, which is a private
database of stolen, lost, looted and disputed, art works,
antiques and items of cultural heritage that is maintained
by Art Recovery International, (i) Salvo®, which keeps infor-
mation on items of salvaged architecture and antiques,
such as doors, fireplaces, garden furniture and statues;
(i) Report My Loss*, a system accredited by the British
Police to register online losses of art work, available in
the US and UK; and (iv) The Art Loss Register (ALR)",
established in 1991, based in London and NY, which
offers a permanent database of stolen art, with images,
and which facilitates identification of the piece®.

In addition, non-commercial databases of stolen
cultural property should be consulted, such as: (i) The
Central Registry of Information on Looted Cultural Property
1933-1945%, which gathers information on more than

# https://www.artive.org/database/

# https://www.salvoweb.com/stolen
% https://www.reportmyloss.com/uk

7 http:/ /wwwartloss.com

# Tts shareholders include major auction houses, such as Sotheby’s,
Christie’s, Phillips and Bonhams, as well as several commercial or-
ganizations, such as the International Confederation of Art Dealers
(CINOA), the Society of London Art Dealers (SLAD), the British
Association de Antiquarians (BADA) and the Society of Auction-
eers of Fine Arts (SOFAA). In addition, 193 insurance companies
in Europe, North America, Australia and New Zealand have signed
the ALR.

¥ https://wwwlootedart.com/
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25,000 missing pieces of looted cultural heritage in
more than 15 countries; (i) The Lost Art Internet Da-
tabase®’, a German database, which contains informa-
tion on cultural assets that disappeared as a result of
Nazi persecution or that were removed and relocated,
stored, seized or looted from their owners as a direct
consequence of World War 11, as well as pieces that, due
to gaps in their provenance, such possibilities cannot be
discarded; and (iii) INTERPOL Stolen Art Database™,
which stores data on objects that have been officially

registered as stolen by member states.

In addition to consulting these databases, it is advi-
sable to consult the catalogue raisonné, which is a registry/
directory of works of art that have been attributed to
authors based on scientific evidence®.

Certainly among the requirements of due diligen-
ce would be that of informing and consulting places
where the piece is likely to emerge in the legal market,
such as galleries and auction houses. Likewise, experts
in a particular artist, as well as the artist’s foundations or
Estates must be informed of the removal of the work
and consulted before a piece is purchased.

Museums, in particular, are subject to the ICOM
Code of Ethics, which requires all managers and cura-
tors of heritage collections to be fully familiar with the
requirements of international conventions, stipulating
that: (i) an object or sample should be acquired by pur-
chase, loan, ‘gift’, donatio cansa mortis or exchange, unless
the museum is certain its title is valid, remembering that
proof of legal ownership from one country does not
necessarily constitute a valid title; (i) every effort must
be made prior to the acquisition to ensure that the ob-
ject was not obtained illegally, exported from its coun-
try of origin or from any intermediate country where it
may have legally belonged to another person. The esta-
blishment the complete history of the object since its
discovery or production is understood to be a require-
ment of due diligence; (iii) an object should be acquired
if there is any reasonable suspicion regarding its re-

¥ http://wwwlostart.de/Webs/EN/Datenbank/Index.html

1 https:/ /wwwinterpol.int/ Crimes/Cultural-heritage-crime /Sto-
len-Works-of-Art-Database

2 In the well-known case DelWeerth v. Baldinger, examined below,
Dorothea DeWeerth had her request for the restitution of a painting
removed in 1945 dismissed because the court found she had failed
to perform due diligence, as she could have located the painting if
she had simply consulted Monet’s catalogue raisonné, which had in-

cluded the work since 1957.

covery from unauthorized or unscientific fieldwork, or
the intentional destruction or damage to monuments,
archaeological or geological sites or species and natural
habitats, or if there is any failure to disclose its disco-
very to the land owner or occupiet, or to the appropria-
te legal or government authorities; and (iv) they must
refrain from buying or acquiring cultural objects from
an occupied territory, fully respecting all laws and con-
ventions that regulate the import, export and transfer
of cultural or natural materials.

Furthermore, it is recommended to contact profes-
sional specialists, such as collectors, dealers, restorers,
insurance agents and journalists in the world of the arts.

Finally, such due diligence requirements must be
extended to the State, so that sellers and buyers check
legal compliance, in order to avoid the trade in pieces
that do not comply with the regulations regarding the
protection of cultural heritage.

In theory, everyone is interested in protecting works
of art threatened with destruction, which is why the
Hague Convention for the Protection of Cultural Pro-
perty in the Event of Armed Conflict of 1954 and the
Second Protocol of 1999 refer to ‘world’s cultural heri-
tage’, that is universal heritage, rather than just national
heritage - which, however, does not guarantee the inte-
grity of those goods that are important to all humanity,
as was seen from the attacks by the Taliban on pieces in
museums in Kabul and on the Bawiyan Buddhas, consi-
dered heretical by the fundamentalists, and similatly by
Islamic State on the Roman ruins of Palmira in Syria.
On the other hand, reaching an international unders-
tanding to protect cultural goods and avoid their illegal
export can be even more difficult in peacetime, since
countries with more resources want to invest in art and
those less favoured want to keep their works in their
respective territories. The free negotiation of works of
art, driven by the law of supply and demand, allowed
Huropean museums in the 19th century and American
museums in the 20th century to form diverse collec-
tions, enriched with works from countless countties.

Without forgetting the FEuropean Union directives
dealing with the issue, the 1970 UNESCO Convention
on the means of prohibiting and preventing the illegal
import, export and transfer of cultural property, signed
by 115 countries. Its signatories have taken steps to en-
force its fundamental precepts, namely: (i) archacologi-
cal discoveries are the property of the State; (i) cultural
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goods deemed to be of special significance to cultural
heritage will be considered res extra commercium; and (iii)
the export of cultural goods of special significance to
cultural heritage is prohibited or requires specific au-
thorization.

Despite the fact that, in theory, all these precau-
tions can be systematized as due diligence in relation
to provenance, widespread practices in the art market,
in which anonymity and secrecy are acceptable, lead to
other complications. In addition, mistakes are common,
especially when it comes to works of less significant
value, and to make matters worse, it is easy to “create”
provenance.

For all these reasons, the due diligence criteria can-
not be fixed: the prosperity/wealth of those involved,
the availability of resources, access to information and
sophistication in the art world are variable. For this rea-
son, due diligence must follow flexible, rather than me-
chanical, parameters: in the words of Holmes, what is
usually done may be evidence of what should be done,
but what must be done is set according to a reasonable
standard of prudence, whether it is generally carried out
or not.>

3.1.2 Registering compliance with due diligence
and the question of proof of good faith

One of the issues on which Common Law and Civil
Law differ substantially is that the former rejects the
idea that legitimate possession can result from illegiti-
mate possession, while the latter admits the protection
of a good faith possessor — which is generally assumed.

In Common Law the understanding one cannot
offer more than one has (It. Newo plus iuris transfer potest
quant ipse habet) prevails, while Civil Law generally ad-
mits that the buyer may be acting in accordance with
good faith, even if the possession was transferred to the
buyer by someone who acted in bad faith.

These diametrically opposed understandings are re-
flected in the distribution of the burden of proof in
relation to due diligence, as well as in the legal grounds

% Literally: “What usually is done may be evidence of what ought

to be done, but what ought to be done is fixed by a standard of
reasonable prudence, whether it is usually complied with or not.”
Holmes apud PHELAN, Marilyn E. Scope of Due Diligence Inves-
tigation in Obtaining Title to Valuable Artwork. Seattle University Law
Review, v. 23, p. 692, 2000.

underpinning rulings in cases of requests for the return
of artworks or cultural goods of questionable prove-
nance, which is a particularly sensitive issue. For this
reason, especially in view of the fact that art works may
circulate illegally within the scope of the two systems,
registering the due diligence as a means of proving the
good faith of a third party acquirer is highly recom-
mended.

Although occasionally distant in terms of some
aspects of their formation, continental Civil Law and
Common Law share a common source in their unders-
tanding due diligence. For the former, it is an emanation
of good faith, while for the latter it is the construction
of Equity. In both cases, however, the purpose is to
protect trust, which is why even in Common Law, in
which good faith does not, as a rule, lead to the acqui-
sition of the property by the possessor, it can lead to
their compensation, in the event losing the stolen
property to the rightful owner.”* In addition, proof
of compliance with due diligence can, for example, dis-
pel any suspicion of participation in criminal activities,
such as money laundering, the financing of terrorism
and looting of archaeological pieces in war zones, whi-
ch are regrettably associated with the art market.

On the other hand, the existence of database with
registers of lost and stolen artworks induces an increa-
sed obligation for due diligence in relation to provenan-
ce, allowing judges to adopt interpretations favouring
the “diligent party” at the national level, regardless
of whether it is the dispossessed owner or posses-
sor - which does not offend the essence of either of
these legal systems, which have similar institutes,
as discussed below.

Since the effects that may result from conducting
the due diligence are significant, there is nothing more
natural than that their compliance be documented. In
addition to records of database consultations and con-
tacts with the aforementioned authorities, measures of
due diligence include checking the form of payment, to
ensure the money has been transferred by a recognized
institution and not via offshore havens, and exhaustively
checking receipts and contracts etc. to rule out any for-
gery, even if not apparent/evident. An example worth
following is that of France, whose Bar Association ad-

*  GIROUD, Sandrine; BOUDRY, Chatles. Art lawyers” due dili-
gence obligations: a difficult equilibrium between law and ethics.
International Journal of Cultural Property, p. 404, 2015.
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vocates a high standard of due diligence, not limited to
guiding professionals to question their clients and pro-
tect confidentiality, but recommending that they gather
evidence to support their responses™, in order to avoid
becoming involved as accomplices in criminal activity.

3.2 Questionable Provenance: return or
restitution of works

3.2.1 Fundamental divergence between Common
Law and Civil Law

There are many precautions to be taken, especially
considering the myriad rules regulating the issue. In
this context of legislative plurality, there has been an at-
tempt to minimize legal insecurity, at least in the sphere
of cultural property, which is an ostensible interest of
States, through the 1995 UNIDROIT Convention on
stolen or illegally exported cultural goods. The conven-
tion establishes rules to facilitate legal harmonization
on the subject, including the extent of the requirements
of due diligence and the distribution of the burden of
proof. It simply states that “zhe possessor of a cultural object
which has been stolen shall return it’*°; and that “the possessor
of a stolen cultural object required to return it shall be entitled,
at the time of its restitution, to payment of fair and reasonable
compensation provided that the possessor neither knew nor onght
reasonably to have known that the object was stolen and can prove
that it exercised due diligence when acquiring the object™’. The
convention provides that consultations with national
and international databases dedicated to the protection
of cultural assets can be used as proof of due diligen-
ce. Furthermore, in articles 5 and 6, which governs the
hypothesis of exporting cultural goods in violation of
national export restrictions, it also attributes to the pos-
sessor the burden proving he did not know and could
not reasonably know, at the time of acquisition, that the
object had been illegally exported - which applies even
if the goods are received as an inheritance or gift.

Nonetheless, the convention has limited effective-
ness because countries that play a leading role in the
market, such as the USA, UK, France and Switzerland,

»*  GIROUD, Sandrine; BOUDRY, Chatles. Art lawyers” due dili-
gence obligations: a difficult equilibrium between law and ethics.
International Journal of Cultural Property, 2015, p. 407.

% Chapter 11, article 3 (1)

7 Chapter II, article 4 (1)

have refused to ratify it, as their legal systems differ ra-
dically in terms of the protection owed to the dispos-
sessed owner and good faith possessor.

Against this background of divergent legal systems,
the EU instituted DIRECTIVE 2014/60 / EU, which
deals with the “return of cultural objects unlawfully removed
Sfrom the territory of a Member State”. Article 10 provides
that due diligence is enforceable against the pos-
sessor, thus inclining in favour of the dispossessed
owner. This device approximates Civil Law and Com-
mon Law. The latter operates according to the maxim
“nemo dat guod non habef” and, therefore, understands
that whoever acquires the property of a bad-faith pos-
sessor, can only have acquired it in this condition, which
results in an interpretation favourable to the disposses-
sed owner, even if the third possessor has acted in good
faith. On the other hand, in the Civil Law tradition, of
which Brazil is a part, the onus is on the owner to locate
his lost property, which favours the good faith posses-
sor, who has a valid title for the acquisition and a more
limited statute of limitations. This favouritism is even
more significant, considering the judicial understanding
that the possessot’s bad faith must be proven,” which
may be very difficult to accomplish.

Although adverse possession is unknown in Com-
mon Law, there is extinctive prescription of the
possessor’s claim to recover the possessor’s good. In
English law (Limitation Act 1980), section 2-4 provides
a statutory period of 6 years for conversion®, coun-
ting from the illegal taking of possession, after which
the owner loses the title, and not just the claim®on the
thing, If it is stolen property, the period does not begin
when the property is taken, but when it is transferred
to a good faith third party - the proof of which circu-

*#  According to German and Austtian law, those who demand the
return of property stolen from the possessor do not need to prove
his/her bad faith, the owner has to demonstrate that he acted in
good faith at the time of the transfer of the object (§ 1006, I, 2 BGB
and § 368, I, 1 ABGB). In Swiss law, similar to Brazilian law, good
faith is presumed, and it is up to the plaintiff requesting the refund
to prove that the transfer of ownership occurred in bad faith (Ar-
ticle 3, I, ZGB). See: SIEHR, Kurt. Guter Glaube im Kunsthandel.
In: Bulletin Kunst und Recht, 2012 (3), 12.

¥ The institute is equivalent to the Roman rei vindicatio and may
be applied even after the object has been transferred by the illegal
possessor — in which case the plaintiff will merely receive compen-
sation.

0 SCHONENBERGER, Beat. Restitution von Kulturgut: Anspruchs-
grundlagen, Restitutionshindernisse, Entwicklung, Bern: Staimpfli,
2009. p. 131.
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mstance is incumbent upon that same party. In Ameri-
can law, there is the theory of adverse possession, ac-
cording to which the statute of limitations starts at the
moment when possession becomes hostile, open and
notorious, which rarely occurs in the case of a work of
art. Incidentally, in the latter case, the American states
are divided in invoking the theory of demand and refusal
- the statute of limitations begins when the disposses-
sed owner becomes aware of the location of the stolen
item and asks the possessor to return it, which prevails
in NY - and the discovery rule - which further adds the
requirement that the owner take ‘the necessary steps’ to
find the thing. These issues are exemplified below.

Criticism of the ‘demand and refusal theory is based
on details, firstly, that in practice, the statute of limita-
tions may be systematically postponed, which does not
contribute to legal certainty, and secondly, the fact that
it is not used in the case of bad-faith possessors, who is
not asked to return the object, the period being counted
from the taking of the good, receives more favourable
treatment than the good faith possessor. According to
the ‘discovery rule’, the statute of limitations starts when
the dispossessed owner of the stolen object finds it and
has sufficient information about the possessor, necessa-
rily having taken steps to find the object.

The common law also makes use of Jaches” objection
within the scope of Eguity, which highlights the lack of
diligence in making a legal claim. Its content correspon-
ds to the maxim often heard by members of academic
juries, that “zhe law does not belp those who sleep”, and can be
invoked as a response in the context of the demand and
refusal rule, as long as there is delay, unreasonableness
and prejudice, that is, the dispossessed owner has taken
an unjustifiably long time to formalize their restitutio-
nary claim® to the detriment of the defendant®. The
legal consequence for the party invoking the objection
is comparable to the acquisition of the property by ad-
verse possession under Civil Law systems.

The understanding in Common Law is illustrated by

" The term originates from the French “/chesse’.

62 In the application of Laches, the damage, which can be the death
of a witness, the destruction of documents, expenses with the main-
tenance of the piece, change in financial situation, frustration of
plans, change in market value, etc., is not presumed. See: PHELAN,
Marilyn E. Scope of Due Diligence Investigation in Obtaining Title
to Valuable Artwork. Seattle University Law Review, v. 23, p. 705, 2000.
%  LERNER, Ralph; BRESLER Judith. A7 Law: the guide for col-
lectors, investors, dealers, and artists. 3. ed. New York: Practising
Law Institute; 2005. p. 272.

the following cases, Solomon R. Guggenbeim Foundation .
Lubelf* and DeWeerth v. Baldinger. In the first, the Gu-
ggenheim Foundation sued the Lubells (a couple), who, in
1967, in good faith, acquired, from the renowned art
dealer Robert Elkon, the painting Ménageries by Chagall,
which had been stolen in 1965. In the trial, in 1991,
the following assumptions were established regarding
the merits of a restitutionary claim: (i) the time taken
to seek the object by the dispossessed, there being no
possibility of a claim being subject to prescription; (if)
the defendant must demonstrate to have been vigilant,
as well as the plaintiff of the restitutionary claim, dili-
gent, that is, the reasonableness of the efforts of both
must be considered: the buyer must prove to have taken
precautions to avoid acquiring stolen property and the
dispossessed owner must prove that to have diligen-
tly sought to resolve the theft, not merely waiting to,
when the work emerged, harm the possibly good-faith
possessor. To the disadvantage of the museum, Laches
was not applied because it was considered that a public
search for the object could have been harmful to the
museum itself, causing the work to disappear in the ux-
derground art wotld.”

By contrast, the case of DelWeerth v. Baldinger llustra-
tes the application of Laches. In which Gerda Dorothea
DeWeerth, a German citizen and owner of the painting
Champs de Blé a Vetheuil, by Clande Monet, dated 1879,
demanded from Edith Marks Baldinger the restitution
of the painting, stolen from her sister’s castle, where
American soldiers were stationed before of the end of
WWII, in 1945.

For three years after the painting disappeared,
DelWeerth wrote letters to a lawyer, an art history profes-
sor and the West German federal investigation office,
requesting assistance in locating the missing painting,
with no discovery being made. In 1957, however, Edith
Martks Baldinger purchased the painting from an art gal-
lery in the city of NY, allegedly in good faith.

In 1982, a nephew of DelVeerth read that the painting
had been sold in the United States, which lead to mea-

¢ 569 N.E.2d 426 (N.Y. Ct. App. 1991).

®  Regarding the case, see: SIEHR, Kurt. 50 Jahre nach Entdeck-
ung von Diirer-Portraits in New York — zum Rechtsstreit ,,Kunst-
sammlungen zu Weimar v. Elicofon” im Kontext neuer amerika-
nischer Rechtsprechung, Bulletin Kunst & Recht 2016/2-2017/1, p.
39-40; LERNER, Ralph; BRESLER Judith. 477 Law: the guide for
collectors, investors, dealers, and artists. 3. ed. New York: Practising
Law Institute; 2005. p. 272.
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sures being taken to ensure its recovery. The restitution
being ‘requested and refused’, DelWeerth sued Baldingerin
NY District Court in a further attempt to recover the
painting. The original decision favoured the plaintiff, as
the court considered she was the owner of the work
and had been illegally dispossessed, having made reaso-
nable diligence efforts in its location. Baldinger appealed,
arguing that the delay in requesting the restitution of
the work would make the decision unreasonable, since
he had had the painting for about 30 years.

In the final ruling, the original decision was reversed.
It was decided that Ba/inger would be allowed to keep
the painting, because DelVeerths investigation had been
minimal, and it would be ‘unfair’ to oblige the buyer to
returning the work so long after having purchased it,
since, with reasonable effort, the original owner could
have discovered the location of the painting, simply by
consulting catalogue raisonné of Monets work, where the
work had been recorded since 1957.

This case is used in beautiful detail to exemplify
the workings of the American legal system, with co-
pies of the procedural documents, in the book “Whose
Monet?’®. The ruling, however is open to criticism, as
it makes no sense to consider this interpretation appli-
cable to cases such as that of the Monet, in which the
owner knows neither with whom nor where the work
is. In fact, what other steps would be demanded of a
dispossessed owner besides to seck legal advice and
assistance from state authorities, especially considering
post-war conditions?

As can be seen, the different interpretations of due
diligence result in legal instability and insecurity - which
highlights the need for convergence towards a unitary
treatment of the topic.

3.2.2 The need for convergence between different
legal systems and unitary treatment of the
topic

The moral question of the provenance of a work of
art, self-evident in the context of the holocaust, beco-
mes a political question when acts of confiscation were
carried out beyond the context of persecution of Jews
under the Nazi regime - and even more so when it co-
mes to cultural heritage.

% HUMBACH, John. Whose Mone? An introduction to the ameri-
can legal system. New York: Wolters Kluwer, 2016.

Due to their enormous importance, cases involving
questionable provenance should have equal in law, since
the fact does not observe borders, given the risk of en-
couraging illegal transnational transactions.

However, any uniform approach regarding the ques-
tion of the provenance of works of art and cultural
goods comes up against the enormous difficulty of in-
troducing a standard of public international law of this
magnitude, considering that such pieces are dispersed,
potentially in many countries around the world, each
one with its own legal system.

Given these conditions, a more effective solution for
such cases could be based on jurisprudential construc-
tion. This would assume questionable provenance to be
a defect of the work, since it compromises its normal
use. It being incumbent upon the seller to ensure its
absence, and not exclude his/her responsibility in the
event of it being found to be present. While it would
be the purchaset’s duty to investigate the origin of the
work (due diligence), and not to attribute the responsi-
bility exclusively to the seller, especially when he/she is
not a professional.

On the other hand, in the case of auction profes-
sionals, who are in a position of trust in relation to the
seller and the bidder, especially, the exclusion of liability
could not be admitted in cases where they have inclu-
ded information in the catalogue that has inspired the
confidence of the buyer. In any event, gross failure to
observe these duties regarding provenance research, by
the seller or the buyer, should result in the imputation
of the damage to the opposite party.

4 Conclusion

Provenance and authenticity are often related. The
lack of provenance recommends an investigation of au-
thenticity, demanding different degrees of due diligence
from professionals and dilettantes, as the Campendonck
case shows. Although a work of art might be asses-
sed by experts and appraisers, who carry out various
tests - such as Raman spectroscopy, X-ray diffraction,
scientific photography, carbon-14 dating, thermolumi-
nescence and fingerprint analysis -, the conclusions are
not always reaching unambiguous, because it is a highly
complex issue, as the case of L Bella Principessa and
the controversy about the Red, Black and Silver painting
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reveal, while even the most renowned connoisseurs may
reach an impasse.

The Knoedler Gallery saga, on the other hand, reveals
that the lack of authenticity is always accompanied by
questionable provenance - and it could not be otherwi-
se, since the counterfeit work does not have a previous,
much less a clean provenance, suggesting that collectors
must not only ask questions, but also conduct their own
research and receive independent advice from a sales
intermediary, and they should also reinforce contractual
guarantees, rather than just ‘trusting’ the reputation of
those involved.

This article argues that, given the high cost of au-
thentication and, especially, the difficulties of achieving
unequivocal authenticity in some cases, the existence of
justified doubt is considered a defect of the painting,
because it prevents its normal use, since works of art
are intended for exhibition and it is not possible to exhi-
bit a piece with questioned authenticity.

It is also argued here that once the work of art has
been authenticated, the existence of databases for re-
cording lost or stolen artworks would increase the due
diligence requirements, allowing judges to nationally
adopt understandings in favour of the “diligent
party” in cases of questionable provenance, regar-
dless of whether it is the dispossessed owner or
good faith possessor - which is why it is essential
to document compliance with the requirements of
due diligence.

Finally, in the light of the cases involving Carracci,
Guggenbeim Foundation v. Lubell and DelWeerth ~. Baldinger,
this paper concludes by highlighting the need for con-
vergence between Civil Law and Common Law to ensu-
re unitary treatment regarding the issue of restitution.
As this issue comes up against the political difficulty
of approving a treaty of this magnitude, it is argued
that an effective solution for such cases could be based
on jurisprudential construction, which would assume
questionable provenance to be a defect in the work of
art, since it compromises its normal use, thus making it
incumbent upon the buyer and seller to undertake due
diligence, and auction professionals to ensure the quali-
ty indicated in the catalogue, while whoever grossly fails
in establishing the provenance must bear the loss.
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A recepcao do Droit de Suite no Direito
Internacional: diagndstico e recurso
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The works of creators enrich our world in all senses of the word.
They elevate our human experience and create prosperity for
many. But the creator cannot live on air alone and his ability to
create must be protected. Creators share their gift with the world,
so it is only fair that those who make money from their works
share a portion of this wealth with the creator.

Ousmane Sow, sculptor.'

Abstract

Droit de suite, the right for artists to receive an interest in each resale of
their original artworks, commemorates one century of existence this year
but remains highly hypothetical for many artists worldwide. This article ad-
dresses the reasons for this situation and proposes possible solutions by
using a comparative law approach. An analysis of international (Berne Con-
vention) and national regulations (Australia and, especially, Brazil) shows
that the lack of universality and operationality of the resale royalty right is
a consequence of choices made by the Berne Union in 1948. Mainly, the
absence of obligation for Member States to implement it and the broad
margin left to them that fosters the multiplication of national peculiarities.
An amendment of article 14ter of the Berne Convention seems necessary.
The World Intellectual Property Organization (WIPO) may refer to natio-
nal and regional experiences — in particular, the European Union Directive
2001/84/EC of 27 September 2001 — as well as existing researches, in the
current discussions on the topic, and ensure that visual artists do get a hi-
gher and fairer economic return on their work, just as other artists.

Keywords: Droit de suite. Visual art. Copyright. Berne Union. Internatio-
nal law.

Resumo

Droit de suite, o direito de os attistas receberem um valor em cada revenda
de suas obras originais, comemora um século de existéncia este ano, mas
permanece altamente hipotético para muitos artistas em todo o mundo.

! Ousmane Sow is also the former Vice President of the International Confederation of

Societies of Authors and Composers-CISAC. Quoted by FERRY-FALL, Marie-Anne. The
resale right in France. Presentation at the WIPO/SCCR International Conference on Artist’s
Resale Right, Geneva, Apr. 2017.



Este artigo aborda as raz3es para esta situagao e propde
possiveis solucdes usando uma abordagem de direito
comparado. Uma analise das regulamentacOes inter-
nacionais (Convencao de Berna) e nacionais (Australia
e Brasil) mostra que a falta de universalidade e opera-
cionalidade do direito de royalties de revenda é uma
consequéncia das escolhas feitas pela Unido de Berna
em 1948. Principalmente, a auséncia de obrigacio do
Membro Estados para implementa-la e a ampla margem
que lhes resta favorece a multiplica¢ido das peculiarida-
des nacionais. Parece necessaria uma emenda ao artigo
14 da Convencdo de Berna. A Organizacio Mundial
de Propriedade Intelectual-OMPI pode se referir a ex-
periéncias nacionais e regionais, bem como pesquisas
existentes, para acelerar o ritmo das discusses atuais
sobre o tema e garantir que os artistas finalmente se
beneficiem de forma homogénea de um direito ao valor
criado em torno de seu trabalho.

Palavras-chave: Droit de Suite; arte visual; copyright;
Uniao de Berna; DIreito Internacional

1 Introducing the Droit de Suite

As the droit de suite has just commemorated its first
hundred years of existence since it was first enacted in
France in 1920, one may hope that the next step be its
universalization and effectivity. It would be the recogni-
tion of a legitimate participation of visual artists in the
creation of economic value around their works. Hope
there is, as well as significant obstacles.

Droit de suite, or resale right, or resale royalty right, is
basically the “the right of visual artists to a percentage
share in the proceeds of the resale of their works of art
on the art market”.” It is specific to the secondary ma-
rket — in opposition to the first market where artworks
are sold for the very first time by authors themselves or
their dealers — and usually applies only to sales invol-
ving art market professionals (auction house, art gallery,
or art dealer), as private sales are harder to trace. The
rationale behind it is mostly economic justice: it is the
only way for visual artists to benefit from the valuation
of their work over the years, especially considering the
low prices of sale at the beginning of the artists’ careers.
It also works as a compensation for the specificity of

> PFENNIG, Gerhard. The resale right of artists (droit de suite).
Copyright Bulletin, v. 31, 1. 3, p. 20, Jul./Sep. 1997. p. 20.

visual art on the market, which provides for relatively
reduced financial returns compared to other forms of
art — especially music.” In this sense, the following data
regarding Prance, its country of origin, is revealing of
the importance of the mechanism for visual artists:
All in all, the auctions in France declared to
ADAGP and subject to the resale right amounted to
205 million in 2014. Of these auctions, 5.9 million
euros were distributed to 3,246 individuals (1,024
living artists and 2,222 heirs of deceased artists),
respectively 2.1 and 3.8 million euros as resale
rights. A total of 1,838 artists (1,024 living and 814
deceased) generated resale rights averaging 3,218
euros per author and 3,010 euros per work sold.
The averages mask inequalities in the distribution:
70 per cent of the artists receive less than 1,000
euros and 5 per cent receive 15,000 euros or more.
In 2016, eight artists received more than 100,000
euros in resale rights and two living artists are in the
top 20 [...]. Disregarding the 5 per cent of artists
who receive the most, and the 5 per cent who
receive the least, the average amount of resale rights
paid between 2012 and 2015 is somewhere between
1,800 and 1,950 curos, depending on the yeat.*

Legally, the droit de suite is a copyright with a little
twist.” Following the civil law tradition, copyrights — or
droits d’antenr — are divided into economic rights — such
as the exclusive right of the authors to use, enjoy (inte-
rest in possession) and dispose of their work, as well as
authorize any use thereof — and moral rights — inclu-
ding the right of authors to claim authorship and have
their names mentioned when using their works, the ri-
ght to ensure the integrity of their works, and the right
to withdraw their works from circulation or suspend
any form of use already authorized, when it implies an
affront to their reputation and image.® Whereas econo-

> While musicians, composets or wtiters receive a financial intet-

est throughout the economic life of their works, visual artists may
only sell their work once; then, without a resale right scheme, each
new sale of the work only benefits the seller and art market profes-
sionals involved in the transaction. See MACKAY, Erin. Australian
visual artists: joining the resale rights arena. Indigenons Iaw Bulletin, v.
7, 0. 5, p. 2, 2008. Available at: http://www.austlii.edu.au/cgi-bin/
viewdoc/au/journals/IndiglawB/2008/. Last access: 21 Mar. 2021.
* FARCHY, Joélle; GRADDY, Kathryn. The economic implications
of the artist’s resale right. Geneva, 28 Apr. 2017. WIPO. Document
SCCR/35/7,2017. p. 17.

> SILVA FILHO, Artur Marques da. Conteido dos diteitos do
autor. Revista dos Tribunais, v. 806, p. 11-27, dez. 2002. Specifically
chapter 7 on other copyrights.

¢ See, for instance, ABRAO, Eliane Yachouh. Direitos autorais:
conceito, violagdes e prova. Revista do Instituto dos Advogados de Sao
Panlo, v. 27, p. 107-121, jan./jun. 2011. For a deeper analysis of the
nature of intellectual property rights, and a distinction between the
civil law and common law perspectives of copyright, see also AS-
CENSAO, José Oliveira. A pretensa “propriedade” intelectual. Dont-
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mic rights are disposable and temporary, moral rights
are inalienable, non-renounceable (they cannot be sub-
ject to an advance waiver), and permanent. The resale
royalty right is precisely in-between these two catego-
ries: it is an economic right that is temporary (usually
the life of the author and up to seventy years from his/
her death), inalienable and non-renounceable; it is an
economic right that is extracted from the dynamics of
the market so that artists may not be pressured to re-
nounce to it by affluent art dealers and collectors, or
simply out of the need of money. This makes it an hy-
brid copyright, an economic right with characteristics
of a moral right.

Droit de suite is a legitimate object of international
law since 1948, when it was included in the 1886 Berne
Convention for the Protection of Literary and Artistic
Works at the occasion of the Brussels’ revision. At the
time though, for lack of consensus, states parties only
agreed on an optional right, as will be further explained
in the first part of this paper. Although not an obliga-
tion under the Convention, the resale right is currently
recognized by more than eighty countries, including all
European Union member states, countries from all five
continents, and civil law and common law systems.” Yet,
despite its apparent success, important art markets still
resist — such as, for instance, the reluctance of the de-
legations of the United States of America and Japan
at the at the World Intellectual Property Organization
(WIPO), which will be further detailed below — whi-
le other countries that formally recognize it still lack
the implementing regulations necessary to its effecti-
vity, like Brazil. Therefore, resale royalties only apply
to transactions realized in countries providing for, and
effectively implementing it, subject to local laws, so that
much remains to be done before artists worldwide may
effectively rely on this source of income and financial
recognition from their work.

These issues regarding the effectivity and genera-
lization of the resale right are being discussed at the
international level, in particular, at WIPO’s Standing
Committee on Copyright and Related Rights (SCCR).

In December 2015, the delegations of Senegal and
Congo submitted a proposal to include the resale right
in the agenda of future work of the Committee, obser-
ving that:
2. Under Article 14ter, paragraph (2) this right is
subject to the requitement of reciprocity and “to
the extent permitted by the country where this
protection is claimed”. As a result, the existence and
level of protection with regard to the resale right
varies from one country to another and depends

upon the nationality of the author or his/her place
of residence.®

The year 2017 stood out as a prolific year for re-
sale right, with an international conference organized
in Geneva that presented good practices and experien-
ces, and the publication of a very positive report on the
economic implications of the resale right.” Since then,
however, not much has happened, and the inertia which
often weighs on the functioning of international institu-
tions seems to be at work. The damages caused by this
inertia are all the more obvious in the current context
of a global pandemic, where visual artists are at home,
many of them with no income and concrete perspecti-
ves, while auctions houses and international art fairs do
online business as usual, while collectors resell artworks
to make some extra cash, and investors buy artworks as
investment as the financial markets are especially un-
predictable. Is there any good reason for artists not to
take their own little share of this value created from
their work? Taking the opportunity of these ongoing
multilateral debates and a fairly well-spread enthusiasm,
this paper seeks to make a diagnosis of the resale right
today, identify the causes for its sclerosis, and propose
remedies. The starting point of the present reflection is
the personal observation of the author that droit de suite
is not actually functioning in his country of residence,
Brazil, although it legally exist since 1973. This paper
aims at trying to understand what, in national and in-
ternational norms, impedes the resale right from being
truly effective, and identify possible solutions. To do so,
the first step will be to analyze the reception of the droit
de suite at the international level: how it was conceived in
1948 and how it framed the current multilateral discus-

rinas Essenciais de Direito Empresarial, v. 1, p. 1283-1300, dez. 2010. (in
particular, chapters 5 and 9).

According to the count made by the International Confederation
of Societies of Authors and Composers (CISAC), the world’s lead-
ing network of authors” societies. Available at: https://www.cisac.
org/services/policy/visual-artists-resale-right. Last access: 20 Mar.
2020.

8 WIPO. Standing Committee on Copyright and Related Rights.
Document SCCR/31//5. 31% Session, Geneva, Dec. 7 to 11, 2015.
These two countries had first addressed the issue in April 2014 and
met positive reactions from other delegations.

?  FARCHY, Joélle;, GRADDY, Kathryn. The economic implications
of the artist’s resale right. Geneva, 28 Apr. 2017. WIPO. Document
SCCR/35/7, 2017.
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sions at the WIPO (II). Then, the second step will be
to show how this international framework has shaped
a multifaceted situation at the national level, leading to
a droit de suite that is all but homogenic (I1I). This will
be made through two opposite examples: Brazil, whi-
ch may stand as an example not-to-follow for its lack
of efficiency and transparency of the whole mecha-
nism; and Australia, which, on the contrary, seems to
have successfully implemented the resale royalty right
in 2010 and is referred to in the works of the WIPO
as an example to follow. Finally, the third step will be
to propose possible solutions to remedy the lack of
effectivity of the resale right, using the experience of
the European Union and a comparative work from the
Executive Committee of the Berne Union and the Se-
cretariat of UNESCO (1V). By using an analytical and
comparative approach of relevant norms and national
experiences, this paper will try and spot the elements
of the droit de suite that are essential to its effectivity,
and that should be central both in the multilateral ne-
gotiations and for national regulations. The findings of
this paper may be useful both to national delegations at
WIPO trying to push the agenda on droit de suite and
to national regulators. Opposite views exist on the ap-
propriateness of the resale right and its effects on artists
and the art market. This work will not address this issue,
and will assume that the droit de suite is not in itself an
obstacle to the functioning of the art market."

2 The initial missteps of the Berne
Convention

The 2017 Report on the economic implications of
the resale right explains that even though the introduc-
tion of the resale right in the Berne Convention as eatly
as 1948 may suggest “a certain consensus on the sub-
ject; in fact, this is only a very vague acknowledgement,
leaving a wide margin of maneuver for national legis-
lation. This explains the diversity, or indeed confusion,
regarding the implementation of the resale right in na-

1" For materials with arguments from both sides, see the various

contributions to the public inquiry made by the U.S. Copyright Of-
fice of the Library of Congress in 2012, “on the means by which visual
artists exploit their works under existing law as well as the issues and obstacles
that may be encountered when considering a federal resale royalty right in the
United States”. Available at: https://www.copyright.gov/docs/re-
saleroyalty/. Last access: 11 Aug, 2020.

tional legislation”."" From this initial observation, this
section will proceed to an analysis of how international
law molded the resale right into a secondary right (A)
left greatly to the discretion of national legislations (B).

2.1 Droit de Suite as a secondary right in
international law

When the resale right was introduced into the Ber-
ne Convention in 1948, the member States decided to
depart from the central principle that permeates the
Convention until today: equal treatment. According to
this principle, all member countries of the Berne Union
shall treat equally their nationals and the nationals of
other member countries. Back then, only very few
countries had enacted the resale right in their national
legislations, so that negotiations for a compulsory droit
de suite would not have led anywhere. Instead, the mem-
bers of the Berne Union agreed on another mechanism:
reciprocity. The droit de suite was finally approved un-
der the following terms:

Article 14
| “Droit de suite” in Works of Art and Manuscripts:

1. Right to an interest in resales; 2. Applicable law;
3. Procedure|

(1) The author, or after his death the persons or
institutions authorized by national legislation, shall,
with respect to original works of art and original
manuscripts of writers and composers, enjoy the
inalienable right to an interest in any sale of the
work subsequent to the first transfer by the author
of the work.

(2) The protection provided by the preceding
paragraph may be claimed in a country of the
Union only if legislation in the country to which
the author belongs so permits, and to the extent
permitted by the country where this protection is
claimed.

(3) The procedure for collection and the amounts
shall be matters for determination by national
legislation.

The first paragraph lays the foundations of the au-
thors’ inalienable right to receive an interest in any re-
sale of their works; then the second paragraph substan-
tially limits its scope: to apply to a given transaction, this
inalienable right must exist in the domestic laws of both

"' FARCHY, Joélle; GRADDY, Kathryn. The economic implications
of the artist’s resale right. Geneva, 28 Apr. 2017. WIPO. Document
SCCR/35/7,2017. p. 16.
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the member country of origin of the author and the
member country where the protection is claimed. Inte-
restingly, the ultimate criterion for an artist claiming the
entitlement to the resale royalty is his/her nationality,
whereas the whole Convention is based on the origin of
the artwork. In doing so, the Convention virtually impe-
des that an artist ever enjoys a more favorable treatment
than in his/her own countty.

This same approach was followed by the Model Law
on Copyright for Developing Countries (known as the
Tunis Model Law). Adopted by a Committee of Go-
vernmental Experts convened by the Tunisian Gover-
nment in Tunis from February 23™ to March 2™, 1976,
with the assistance of the UNESCO and the WIPQO,
this model law includes a provision on the resale right.'?
The Model Law was designed to help countries that wi-
shed to adhere to the Berne Convention to adopt do-
mestic copyright laws compliant with the Convention,
which is a prior condition. The provision on the resale
right reads:

SECTION 4P
“Droit de suite’

(1) Notwithstanding any assignment of the original
work, the authors of graphic and three-dimensional
works [and manuscripts| shall have an inalienable
right to a share in the proceeds of any sale of
that work [and manuscripts| by public auction or
through a dealer, whatever the methods used by the
latter to carry out the operation.

(2) The foregoing shall not apply to architectural
works or works of applied art.

(3) The conditions of the exercise of this right shall
be determined by regulations to be issued by the
competent authority.

For countries that would choose to use the Model
Law as national copyright regulation, this section of is
expressly optional. This means that they may disregard
this provision on droit de suite and still join the Berne
Union, which may not be the case for other provisions
deemed essential to the Union. In countries that would
recognize the resale right, the same principle of recipro-
city as in the Berne Convention would in principle ap-
ply, based on the nationality (or residence) of the artist
and the place of the resale.

This section 4" meaningfully comes after Section
4 on economic rights and before section 5 on moral

2 UNESCO and WIPO. Tunis model law on copyright. Copyright,
n. 7-8, July/Aug. 1976. p. 165.

rights, showing the hybrid nature of the droit de suite. 1t
is, like Article 14ter of the Berne Convention, rather
concise, and leaves the conditions of its exercise to na-
tional implementing regulations. Regardless of the ac-
tual influence of the Model Law on national copyright
legislations, this text adds to the idea that droit de suite
was neither a consensus nor a priority during the early
years that shaped copyright at the international level.

2.2 Droit de Suite as a broad concept left to the
States

As regards the substance of the resale right, the Ber-
ne Convention leaves great latitude to domestic laws,
specifically regarding the procedure for collection, the
amounts, and the persons or institutions to whom the
right may be assigned cazusa mortis. It barely addresses the
very essence of the right, ze., the subjects (the author,
ot, after his/her death, authorized persons or institu-
tions), the object (original works of art and original ma-
nuscripts of writers and composers), and the extent of
the right itself (any sale of the work subsequent to the
first transfer by the author). Most importantly, it provi-
des for the main trait of the right: it is, contrary to the
other economic rights of authors, inalienable. In doing
so, the Convention commands that any member state
who shall decide to implement the resale right in their
national legislations to conceive it as a hybrid copyright.

The margin left to domestic legislations regards im-
portant features of the resale right. For instance, the
procedure for collection of the respective amounts may
be left to authors themselves or attributed to collective
entities with this specific purpose; it may provide for
derogatory procedures and formalities aimed at facili-
tating its collection (access to information, reporting
obligations from the professional sellers), or simply re-
sort to common laws. The financial burden may also
greatly vary from one country to another, with distinct
rates and basis of application (the full resale price or
just the capital gain), as well as administrative costs for
art market professionals. This last aspect, in particular,
has direct effects on the relative competitivity of na-
tional art markets compared to the others, and is com-
monly put forward as much by opponents of the resale
right — in favor of its suppression — as by its supporters
— advocating for its universalization."” The situation of

' PFENNIG, Gerhard. The resale right of artists (droit de suite).
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artists may therefore greatly vary from one country to
the other, depending on their nationalities, domicile and
the place of the resale.

The Tunis Model Law shows two distinctive fea-
tures. First, the object of the resale right is more spe-
cifically defined than in the Berne Convention, which
generally refers to “original works of art and original
manuscripts of writers and composers”. The resale
right should apply to graphic and three-dimensional
works, at the exclusion of architectural works or works
of applied art, and may extend to manuscripts. Second,
and foremost, the Model Law provides that the right
applies to any sale “by public auction or through a dea-
ler”, where the Convention refers to “any sale” without
consideration to the identity of the seller. This is a key
issue in the effectivity of the resale right, as it is not
possible, in practice, to monitor and control all transfers
of works of art between individuals acting privately (as
non-professionals).

If this discretion left to national legislations finds
justifications — the lack of consensus and the too many
implementing modalities, for instance — it can also be
an obstacle to the effectivity of the resale royalty right.
For instance, the concept of artwork is deeply rooted in
cultural premises, and if general lines may be drawn that
are shared by most countries, it would be merely impos-
sible to get to a consensus on a comprehensive defini-
tion of the term at the international level. For this rea-
son, it seems a wise choice to agree in the Convention
on a broad definition and leave the details to national
legislatures and courts. On the contrary, the amount of
the royalty (the rate and the basis for calculation) is the
main element of distortion of competition in between
national art markets, so that it is not enough to make the
droit de suite compulsory if countries remain entirely free
to set the applicable rate. It would reproduce at ano-
ther level the same distortions that may exist between

countries that have and countries that do not have the
resale right. The solution is not necessarily in a unified
compulsory rate, but a margin that would allow a certain
equivalence of the rates regardless of the country whe-
re the sale is realized.

Therefore, two choices were made in the Berne Con-
vention that have shaped the resale right until today. On
the one side, its non-compulsory nature and the princi-
ple of reciprocity; they have narrowed the effectivity of
the resale right and created obstacles to its application,
with distinct categories of authors that may or may not
benefit from it depending on their nationality or domi-
cile. On the other side, the freedom left to the member
States for implementing this mechanism nationally has
hampered any aspiration to homogeneity between na-
tional legislations.

The Berne Convention and, to a lesser extent, the
Tunis Model Law are the only means of internatio-
nal law dealing with the resale right. As briefly shown
above, they do not suffice to guarantee a fair and equal
treatment among visual artists worldwide. Following the
promising events of 2017 mentioned in introduction,
the Chair of WIPO’ Standing Committee on Copyri-
ght and Related Rights (SCCR) suggested in June 2018
the setting up of a task force of experts to report back
to Committee regarding the practical elements of the
resale royalty right." If this may seem a positive step,
the minutes of the Committee session show that it co-
mes as an alternative to making the resale right a part
of the standing agenda, due to the absence of consen-
sus among the delegations.”” Most countties and re-
gions were in favor of the proposal from Senegal and

16

Congo,'® but important delegations opposed it, in parti-
cular, Japan and the U.S.A. The task force was presented
to the Committee in November 2018 and “will address
the essential elements of an [Artist Resale Right| system

which are common to most laws”, in particulat, the ba-

Copyright Bulletin, v. 31, n. 3, p. 20, Jul./Sep. 1997.: “Now that the
imposition of droit de suite is becoming a factor on the art market,
there is to the same degree an increasing interest in shifting mar-
kets and the relocation of art market operations to countries that
do not recognize this right, thus creating an imbalance between the
markets which could negatively impact art sales in countries that
recognize droit de suite. [...] However, in evaluating the droit de
suite one should not overlook the fact that the art market is subject
to a whole range of other influences which develop independently
from copyright law, such as, for instance, the economic situation in
large trading markets such as the United States of America, taxation
and the general cost situation, in particular with regard to auction
markets as a whole.”

1 WIPO. Next steps on Other Matters proposed by the Chair.
Document SCCR/ 36/4. 36™ Session, Geneva, May 28 to June 1, 2018.
5 WIPO. Draft Report from the Sectetariat. Document SCCR/ 36/ 8.
36™ Session, Geneva, May 28 to June 1, 2018. p. 55.

16" Brazil, for example, “On making the resale right a standing item
on the SCCR agenda, the topic merited it. The resale right was a
copyright issue which included complex technical issues. Moving it
from the list of other topics to a self standing agenda item would
facilitate a richer discussion without affecting the other very impor-
tant discussions that the Committee had been having such as on
broadcast, as referred to by the Delegation of Japan.” (WIPO. Draft
Repott from the Sectetariat. Document SCCR/36/8. 36™ Session, Ge-
neva, May 28 to June 1, 2018. p. 55, 58).
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sis of calculation, the works and transaction covered,
and the mode of collection, distribution and manage-
ment of the right.!” The U.S. delegation reiterated that
the discussion on the resale right should remain in the
“Other Matters” agenda, and that “the task force was
best suited as a fact-finding body” — words that reveal
a clear aim to reduce the role of the working group.'®
This point was further stressed duting the 38" Session
of the Committee, in April 2019, when the Secretariat,
reporting on the composition and first meeting of the
task force, declared:
As regards the proceedings, the mandate of the task
force was not to address and solve the political issues
raised by the artist resale right but to rather consider
the practical issues of that right. To that end,
experts from different angles and different interests
were invited in order to enrich the discussions and

to try to find some common ground for that project
as well as to enrich the SCCR."”

The last meeting of the Committee, in October
2019, did not show any real progress. The African
Group recalled that the artist’s resale right had been
a longstanding issue and “had gained strong support
from a large majority of members across all regions”,
and the delegation of the European Union called that
“should the SCCR agenda be expanded to cover addi-
tional items in the future, priority should be given to
the resale right over any other topic”.* Yet, the delega-
tion of the US.A. is “not ready to accept it as a part of
the permanent agenda for SCCR and suggested that it
stays under the other matters items on the agenda”,* so
that no practical result should be expected soon. In the
meantime, visual artists face very different realities from

one country to the other.

3 A kaleidoscope of resale rights

The decision made in 1948 by the members of the
Berne Union was basically to leave the droit de suite to

7 WIPO. Task Force on the Artist’s Resale Royalty Right. Document
SCCR/37/5. 37" Session, Geneva, Nov. 26 to 30, 2018.

8 WIPO. Draft Report from the Sectetariat. Document SCCR/37/9.
37" Session, Geneva, Nov. 26 to 30, 2018. §183.

¥ WIPO. Draft Report from the Secretariat.
SCCR/38/11. 38" Session Geneva, Apt. 1 to 5, 2019.

% WIPO. Draft Report from the Sectetatiat. Document SCCR/39/ 8.
39 Session, Geneva, Oct. 21 to 25, 2019. Spec. §§ 293 and 297.

2 WIPO. Draft Report from the Sectetatiat. Document SCCR/39/ 8.
39™ Session, Geneva, Oct. 21 to 25, 2019. §309.

Document

State legislations. This has had a direct consequence in
the shaping of this artists’ right: an infinity of moda-
lities and expressions among countries. If diversity in
itself is not a problem, it becomes one when it constitu-
tes an obstacle to the functioning of the right, especially
in light of the principle of reciprocity provided for in
the Berne Convention, and of the fact that not all such
national experiences are successful. Brazil, on the one
side, 1s a good illustration of an ineffective system, des-
pite existing legally since 1973. Australia, on the other
side, stands among the countries regulatly cited as an
example to follow, as shown by the works of WIPO’s
SCCR. The case of Australia is all the more interesting
as it is a common law country, whereas one of the argu-
ments of the opponents to droit de suite is precisely that
it does not fit in the common law theory of copyright.”
Brazil and Australia also have in common the presence
of indigenous communities, and the Australian resale
royalty right scheme has proved positive to indigenous
artists, even though it does solve the problems faced by
traditional cultural expressions, nor even aims to tackle
the issue.”” The putpose of the following paragraphs
is not to provide an in-depth analysis of the national
regulations in both countries, but rather to point out
differences and similarities, and the consequences of
these characteristics on the effectivity of the respective
schemes. At this point, the basic question may well be:
what is Brazil doing wrong that Australia understood?

3.1 Brazil, an example not-to-follow

Resale right was formally introduced into Brazilian
law through the former Copyright Act of 1973 (Law
No. 5,988/73), and confirmed in the new Copyright

2 See, for instance, BUSSEY, Alexander. The incompatibility of
droit de suite with common law theories of copyright. Fordham In-
tellectnal Property Media & Entertainment Law Jonrnal, n. 1063, 2013.
Available at: https://irlawnet.fordham.edu/iplj/vol23/iss3/6. Last
access: 21 Mar. 2021.

# See, MACKAY, Erin. Australian visual artists: joining the resale
rights arena. Indigenons Law Bulletin, v. 7, n. 5, p. 2, 2008. Available
at: http:/ /www.austlii.edu.au/cgi-bin/viewdoc/au/journals/In-
digl.awB/2008/. Last access: 20 Mar. 2021. This issue is not to be
confused with that of protection of cultural heritage. The resale
right does not aim to address the defense of traditional cultural ex-
pressions and is certainly not fit for this purpose. But it remains a
possible source of income for communities that are usually excluded
from the benefits of the creation of economic value through their
art works. See: MACKAY, Erin. Indigenous traditional knowledge,
copyright and art: shortcomings in protection and an alternative ap-
proach. UNSW Law Journal, v. 32, n. 1, 2009.
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Act of 1998 (Law No. 9,610/98) in the following terms:

Art. 38. The author has the non-renounceable and
inalienable right to perceive five percent at least
of the price increase eventually observed at the
occasion of each resale of original works of art or
manusctipts that he has sold.

Single paragraph. If the author should not receive
such resale right at the time of the resale, the seller
is considered to be the depositary of the amount
that is due to him, unless the operation is carried
out by an auctioneer, when the latter will be the
depositary.

This provision is included into the chapter of the
Copyright Act that deals with the economic rights of
the authors, and not in a distinct chapter in between
economic and moral rights, as in the Model Law. Yet, it
is inalienable and non-renounceable for the duration of
the right, ze., the artist’s lifetime and seventy years after
his/her death.

Article 39 of the former Copyright Act extended the
resale right to the sales of economic rights over inte-
llectual work, and provided for an amount equivalent
to 20% of the price increase, on the condition that the
resale price be equivalent to at least five times the hi-
ghest minimum salary then in force in Brazil. Therefore,
there has not been a dramatic change in the regulation
of the direito de sequéncia with the enactment of the new
Copyright Act, lest the substantial cut in the rate itself,
from 20% to 5% of the price increase, compared to the

immediately previous sale.

The first obvious characteristic is the regulation of
droit de suite in Brazil is its brevity: only one single article
in the Copyright Act, and no implementing regulations
whatsoever. Conciseness is a quality, but in this case
it is frustrating, especially considering that the Berne
Convention expressly provides that ““The procedure for
collection and the amounts shall be matters for determi-
nation by national legislation” (Article 14ter, paragraph
3). Even in France, where droit de suite has been existing
for a century and where there is consistent experience
and practice, article L122-8 of the Code of Intellectual
Property that provides for the right is more detailed,
and complemented with a dedicated Dectree No. 2007-
756, of 9 May 2007. In these comparative terms, the
Brazilian way of legislating suggests that some critical
points may be missing.

One of these lapses is precisely the procedure for
collection mentioned in the Berne Convention. In the
absence of provision for the collective management of

the resale right, artists themselves are responsible for
the collection of their royalties. Yet, the Brazilian Co-
pyright Act does not provide for specific procedures,
such as, for example, right to information for the artists
or obligation to report a sale subject to the resale right
by the seller or the art market professional. This aspect
is key to the effectivity of the whole scheme, as ob-
served by Prof. Dr. Gerhard Pfennig, former Executive
Director of German collecting society VG Bild-Kunst
and spokesperson of the Authors’ Rights Initiative:
The prerequisite for the effective exercise of droit
de suite is that the beneficiary artist must receive
information on the sales proceedings, in particular
the sales process. Experience shows that the
implementation of droit de suite is to a great extent

impractical if the right to demand such information
is not established.?

This difficulty has already been referred to the Judi-
ciary, but the Court of Appeals of the State of Sdo Pau-
lo did not show much understanding to the daughter of
the Brazilian sculptor Victor Brecheret and her difficul-
ties in identifying a possible resale subject to royalty.® At
the occasion of an exhibition of works from her father,
the heiress asked the art gallery information regarding a
few works and the transactions that occurred. Facing the
gallery’s refusal of cooperation, and in the absence of
specific mechanism of access to information under the
Brazilian Copyright Act, the heiress filed a request for
a precautionary measure for the display of documents
under the Code of Civil Procedure. This request was dis-
missed in first instance and in appeal, on the ground that
the gallery had denied being in possession of the docu-
ments and that the plaintiff had not brought the neces-
sary proof to the contrary. This is revealing of the obsta-
cles to the effectivity of the resale right in the absence of
implementing regulations, as common law rules may not
be adequate to the structure of the art market. This was
even acknowledged by one of the appellate judges who,
in a dissenting opinion, recognized the legitimate inte-
rest of the heiress as well as the impossibility in which
she finds herself to provide other documents in support
of her action, being the role of the Judiciary to grant her
the precautionary measure so that she may exercise the
right she is entitled to by law.

#  See PFENNIG, Gethard. The resale right of artists (droit de
suite). Copyright Bulletin, v. 31, n. 3, p. 20, Jul./Sep. 1997.

% SAO PAULO. Tribunal of Justice of the State of Sdo Paulo. Pro-
cess No. 9191457-27.2007.8.26.0000, Civil Appeal (Apelacao Civel)
No. 491.027-4/5-00, decision of 26 Feb. 2008.
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Even where article 38 of the Copyright Act gives
indications on specific aspects of the right, it does not
necessarily show very wise. In this sense, a distinctive
feature is the calculation of the royalty: the rate applies
on the price increase observed at the occasion of the
resale. This option is perfectly relevant if one considers
that the resale royalty is the right for visual artists to par-
ticipate in the increase in value of their works over time.
Itis certainly as relevant as considering the resale royalty
as the right for artists to participate in the economic
exploitation of their work, and therefore calculating the
royalty based on the resale price itself. Yet, in practice,
considering the price increase may not be much conve-
nient, as it undetlies the need to determine such price
increase, and therefore provide for rules of calculation,
in particular for determining the price of first acquisi-
tion and possible inflation over the period.** To avoid
this issue, many countries — including Australia and the
Member States of the European Union — opted to refer
to the resale price itself. The E.U. Directive 2001/84/
EC on the resale right expressly refers to this issue in
its Recitals:

(20) Effective rules should be laid down based on
experience already gained at national level with the
resale right. It is appropriate to calculate the royalty
as a percentage of the sale price and not of the

increase in value of works whose original value has
increased.

Therefore, in spite of the good intentions expressed
by the delegation of Brazil at WIPO’s Standing Com-
mittee on Copyright and Related Rights, the droit de suite
remains highly ineffective nationally,”” and courts’ pre-
cedents hardly help filling the regulatory gap.”® Unfor-

% This issue was object of another judicial process involving again

the daughter of Victor Brecheret, regarding another sculpture: SAO
PAULO. Tribunal of Justice of the State of Sdo Paulo. Interlocutory
Appeal (Agravo de Instrumento) No. 2072639-84.2020.8.26.0000,
decision of 30 June 2020. This decision is indicative of the difficul-
ties encountered by beneficiaries of a resale right to evidence the
price increase, as well as the apparent inexperience of the Public
Prosecutor’s Office on the issue. Yet, in this more recent case, Ms.
Sandra Brecheret was more successful and could obtain the payment
of the resale right.

7 See, for example, DE-MATTIA, Fabio Matia. Droit de suite ou
direito de sequéncia das obras intelectuais. Revista dos Tribunais, v.
741, p. 58, jul. 1997. The author evokes the failed attempts of the
extinct National Copyright Council to implement the resale right.

% See, as a rare example: BRASIL. Supreme Court of Justice — ST].
REsp 594.526, of 02 April 2009 (Rapporteur Luis Felipe Salomao),
regarding works by Brazilian painter Portinari, whereby the Court
expressly acknowledges the droit de suite as an economic right of the
author, and rules in favor of its application even when the first sale
of the work is realized by the artist’s inheritors, after his/her death.

tunately, due to the absence of an entity to collectively
manage and collect the resale right, there is not much
public data on the reality of droit de suite in Brazil, con-
trary to other countries.

3.2 Australia, a successful conversion

Resale right came into effect in Australia in 2010, af-
ter the Resale Royalty Right for Visual Artists Act 2009
(Cth) was enacted. It is a detailed piece of legislation
of over fifty sections, a meticulousness that makes sen-
se in a common law country that has never had droit
de suite before. This certainly requires education of the
stakeholders for implementing new practices and min-
dsets. For lack of familiarity with the Australian legal
system, this section will focus on the Act itself, how
it defines the resale right and articulates it, as well as
doctrinal analyzes, without making a study of the juris-
prudence of the local courts.

The Act provides for a “right to receive resale royal-
ty on the commercial resale of an artwork”, where an
artwork is “an original work of visual art that is either
(a) created by the artist or artists; or (b) produced under
the authority of the artist or artists” (Sections 6 and
7). The Act gives a substantial and non-limitative list
of what constitutes an artwork for the purposes of the
resale right, from which are specifically excluded archi-
tectural works (resale of a building, or a drawing, plan
or model for a building) and manuscripts of literary,
dramatic or musical works (Section 9). The Act also ex-
pressly excludes transactions “that do not involve an art
market professional acting in that capacity”, ze., auctio-
neers, owners or operators of art galleries or museums,
art dealers, and persons otherwise involved in the busi-
ness of dealing in artworks (Section 8(2)(3)).

The resale royalty is payable at the rate of 5% of
the sale price, precisely defined as the price paid by the
buyer, including the Goods and Services Tax, excluding
any buyer’s premium or other tax payable on the sale. It
applies when the sale price is at least AU$ 1,000 (Section
10). This royalty is defined as a “debt” — avoiding any
attempts to assimilate it to a tax or anything — due to
the holder of the resale royalty right, that is, the artist
ot his/her successors in title who satisfy the residency
test at the time of the resale (Section 12). The benefit of
the resale royalty is, thus, based on nationality and/or
residence, and includes “a national or citizen of a coun-
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try prescribed as a reciprocating country” (Section 14),
which is in line with the Berne Convention. It is “abso-
Iutely inalienable’ and not subject to waiver, and subsists
70 years after the artist’ death. This debt is due, jointly
and severally, by the seller and each person acting as art
market professional and as agent for the seller, and, if
there is no such agent, each person acting as art market
professional and as agent for the buyer, and, if there
are no such agents, the buyer him/herself (Section 20).

Australia made the choice of the collective manage-
ment of the resale royalty scheme by a specialized body,
and the Act brings extensive provisions on the process
of collecting and the appointment and functioning of
the collecting society — currently, Copyright Agency Li-
mited. In particular, the collecting society is to publish
notice on its website when it is aware of a commercial
resale of an artwork; unless the holder of the resale
royalty right notifies the collecting society in writing, wi-
thin 21 days after such notice, that the collecting society
is not to collect the resale royalty, the collecting society
must use its best endeavours to collect and enforce the
resale royalty (Section 23). The Act also provides for
an obligation for sellers to give a notice to the collec-
ting society within 90 days from the commercial resale
(Section 28), as well as a right for the collecting society,
when they have reasonable grounds to believe that a
commercial resale has taken place, to request informa-
tion relevant to determining the amount of any resale
royalty and who is liable to make the payment (Section
29). These two provisions are subject to civil penalties.

According to the figures published by the Copyright
Agency, in ten years of existence (since its start on 9
June 2010 until 15 December 2020), the resale royal-
ty scheme has generated royalties totalling more than
AU$9 million from mote than 22,300 resales, benefi-
ting more than 2,075 artists, the majority for amounts
between AU$50 and AU$500.% It is all the more rema-
rkable as the Act is not retrospective — ze., a first sale
needs to be realized after the 9 June 2010 for the resale
right to apply to subsequent changes of ownership —
which means that a relevant portion of the sales are still
out of the resale right scheme. Australia has, together
with France, one of “the most developed systems of
protection and modes of collection and distribution,
including as regards the management of the right for

29

Copyright Agency. Available at: https://www.resaleroyalty.org.
au/. Last access: 23 Mar. 2021.

cross-border transactions”,*

which is, again, particu-
larly interesting considering that Australia is a common

law country.”

Australia is even more relevant as a case study as it
brings additional arguments and data in favor of the
universalization of the resale right. Indeed, according to
the same source, Aboriginal or Torres Strait Islander ar-
tists account for over 65% of the artists receiving royal-
ties and 38% of the total royalties paid. Despite this
smaller share in the amounts paid, Aboriginal or Torres
Strait Islander artists represent 18 of the 50 artists who
have received most money under the scheme.? This be-
neficial effect on indigenous artists was mentioned on
the 2017 Report on the economic implications of the
resale right:

One example is the resale of Water Dreaming at
Kalipinypa by indigenous artist Johnny Warangkula
Tjupurrula for 486,500 dollars in July 2000, after
its original purchase in the 1970s for around 150
dollars. Another event that drew attention to the
issue was last year’s resale of Emily Kngwarreye’s

work Earth’s Creation for a record price of over
one million dollars.*

Again, resale right is not an answer to issues of pro-
tection of cultural heritage and traditional cultural ex-
pression, which need to be addressed by specific means.
But these figures bring an additional argument in favor
of an effective droit de suite. Artistic production can and
should constitute a source of income, and an element
of recognition and emancipation of indigenous com-
munities that are often marginalized and in a situation
of dependence on local public authorities, a situation
common to many countties, including Brazil.**

0 WIPO. Draft Report from the Secretatiat. Document
SCCR/38/11. 38" Session Geneva, Apt. 1 to 5, 2019. §230.

' For a detailed analysis of the first three years and four months
of the Australian resale right scheme, including complaint from
the market stakeholders, see AUSTRALIA. Department of Com-
munication and the Arts. Post-Implementation Review: Resale Royalty
Right for Visual Artists Act 2009 and the resale royalty scheme.
23 Dec. 2019. Available at: https://www.arts.gov.au/documents/
post-implementation-review-resale-royalty-right-visual-artists-act-
2009-and-resale-royalty-scheme. Last access: 23 Mar. 2021.

2 Copyright Agency. Available at: https://www.resaleroyalty.org.
au/. Last access: 10 Aug. 2020.

% FARCHY, Joélle; GRADDY, Kathryn. The economic implications
of the artist’s resale right. Geneva, 28 Apr. 2017. WIPO. Document
SCCR/35/7,2017. p. 27.

*  See PHAM, Lan. The resale royalty right: what does it mean for
indigenous artists?. Indigenons Law Bulletin, v. 7, n. 20, p. 21, 2010.
Available at: http://www.austlii.edu.au/cgi-bin/viewdoc/au/jour-
nals/IndiglawB/2010/. Last access: 21 Mar. 2021.
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Droit de suite opponents usually argue that the very
structure of the art market, its inherent lack of trans-
parency, condemns the resale right mechanism to ine-
ffectiveness. If the situation in Brazil could lead to be-
lieve that this is true, the Australian expetrience seems
to show different — despite critics from the Australian
art market professionals — and that this excuse is not
satisfactory. In addition, this same argument could be
used about regulations on anti-money laundering and
combeatting the financing of terrorism in the art market,
and no one would take the risk of such a stand. From
the comparison between Brazilian and Australian legis-
lations, the key to an effective droit de suite seems to be
much more in the regulations themselves than in the
structure of the art market.

From the review of the international instruments
and ongoing negotiations (Part 1I) and experiences at
the national level (Part I1I), two observations come out:
certain options in the characteristics of the resale right
scheme must be made (or avoided) to ensure its effecti-
vity nationally, and a certain homogeneity among coun-
tries is necessary to ensure that visual artists’ right to a
resale royalty be more or less equally guaranteed, regar-
dless of their nationality, place of residence, and place
of transaction. The framework provided by the Berne
Convention does not suffice to guarantee the efficiency
of the resale right scheme; more detailed implementing
rules are necessary, but not just any rules, as evidenced
by the choices made by the Brazilian copyright act.

4 Looking for Remedies: Food for
Though

In a globalized art market, where transactions have
occurred across borders long before the invention of
the Internet, the effective enjoyment of resale royalties
by artists around the world is an issue to be dealt with as
part of an international agenda. As the African Group
put it during the 38" Session of the WIPO/SCCR in
2019:%

The African Group pointed out that the artist resale
right in the Berne Convention was an optional
provision as such protection was only guaranteed

to countries that offered that reciprocal protection.
Given the optional nature of resale royalty

» WIPO. Draft Report from the Secretatiat. Document
SCCR/38/11. 38" Session Geneva, Apt. 1 to 5, 2019. §232.

right, regimes by nearly half of the membership
recognized it, but there was a need for the resale
royalty right to be mandatory. The African Group
supported that the resale right proposal be included
on the agenda of the SCCR for the following
reasons: first, to ensure that more artists receive
fair remuneration for their creation and improve
fairness for artists across the globalized market
regardless of where they live or where their work
was sold [...]

The work of the WIPO/SCCR and the dedicated
task force will be much harder than just turning com-
pulsory Article 14ter of the Berne Convention. It will
fall short if not accompanied by an improvement in the
wording, more specific, leaving less space for national
peculiarities. For this work, yet, the Committee and its
task force will not need to start from scratch. Regar-
ding the necessary homogeneity of the mechanism at
the global level, the European Union is a good example
of the level of standardization necessary for the resale
royalty scheme to actually operate (A). Regarding the
elements to consider when defining the core charac-
teristics of the right, a research document from the
Executive Committee of the Berne Union will prove
much helpful, thirty five years after its first publication
(B). This last part of the paper aims at showing how
the European experience and the guidelines from the
Executive Committee of the Berne Union may serve
as reference to shape the resale right mechanism both
at the international and at the national levels. For this
reason, each deserve a thorough analysis of their rele-

vant aspects.

4.1 The EU as a standard for homogenization of
national legislations

The European Union may legitimately take a great
role when it comes to the study of the droit de suite.
Not only for historical reasons (the Australian example
shows that a country does not need a century of prac-
tice to work it out well), but rather due to the Directive
2001/84/EC of the European Patliament and of the
Council of 27 September 2001 on the Resale Right for
the Benefit of the Author of an Original Work of Art.
This regulation is the first example of compulsory re-
sale royalty scheme at the supranational level, as well as
a political stand at the international level, when Recital
7 expresses the necessity “for the European Commu-
nity, in the external sphere, to open negotiations with a
view to making Article 14ter of the Berne Convention
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compulsory”. Indeed, if the first move at the WIPO did
come from the delegations of Senegal and Congo, the
EU has consistently supported this initiative.”

Formally, the experience of the European Union
with Directive 2001 /84 /EC has a double interest. First,
during the discussions on the text, it faced strong op-
position from a few countries, themselves facing strong
lobbying from their national art markets, such as the
United Kingdom and Austria. Still, it was finally adop-
ted, and provided for transitional periods for its imple-
mentation by national legislations, especially for coun-
tries that did not already have it. Second, back in 2011,
only 11 Member States had a resale royalty scheme in
their domestic legislations, and for a few of them it was
only theoretical. This is promising in the context of
the current discussions at WIPO, where a reasonable
number of members do not recognize the droit de suite
nationally and certain delegations fiercely oppose any
concrete progress on the subject.

Regarding the substance of the resale royalty right,
the Directive 2001/84/EC shows that if the harmoni-
zation of national legislations is necessary to the effec-
tive operation of the scheme, a total identity is not. For
the resale right to work efficiently for all the stakehol-
ders (including artists, collectors, professionals of the
art markets, and the States), national regulations need to
share certain characteristics, which does not mean they
need to be identical. In this sense, the Recitals of the
Directive 2001/84/EC:

(9) The resale right is currently provided for by
the domestic legislation of a majority of Member
States. Such laws, where they exist, display certain
differences, notably as regards the works covered,
those entitled to receive royalties, the rate applied,
the transactions subject to payment of a royalty, and
the basis on which these are calculated. |...]

(13) Existing differences between laws should be
eliminated where they have a distorting effect on the
functioning of the internal market, and the emergence
of any new differences of that kind should be
prevented. There is no need to eliminate, or prevent the
emergence of, differences which cannot be expected to
affect the functioning of the internal market.

% “The Delegation [of the EU]J recalled that the proposal to in-
clude the topic in the agenda of the SCCR began during SCCR 27
and was tabled at SCCR 31. For that reason, the European Union
believed that should the SCCR agenda be expanded to cover addi-
tional items in the future, priority should be given to the resale right
over any other topic.”, WIPO. Draft Report from the Secretariat.
Document SCCR/39/8. 39" Session, Geneva, Oct. 21 to 25, 2019.
§297.

The WIPO/SCCR may use a similar critetion to dis-
tinguish the elements that need to be standardized and
those that can be left to national legislations. Instead of
the distorting effect on the functioning of the internal
market, the reference could be the functioning of the
globalized art market and how to ensure that the imple-
mentation of a compulsory droit de suite does not create
competitive obstacles between States.

For instance, rates are an important element for the
application of the resale right: “The effective functio-
ning of the internal market in works of modern and
contemporary art requires the fixing of uniform rates
to the widest possible extent” (Recital 23). This because
“It is important to reduce the risk of sales relocating
and of the circumvention of the Community rules on
the resale right” (Recital 24). Therefore, the Directive
2001/84/EC provides for a precise set of progtessive
rates, from 4% for the portion of the sale price up to
EUR 50,000, to 0,25 % for the portion of the sale price
exceeding EUR 500,000, with a cap of EUR 12,500 in
royalties, leaving little margin to the Member States for
national adjustments.

Unlike rates, Member States are given more latitude
as to the person by whom the royalty is payable (Reci-
tal 25) and who should receive it, with due regard to
the principle of subsidiarity (Recital 27). The Court of
Justice of the European Union has already had the op-
portunity to assert this principle. In a judgment from
2010,” the Court ruled on the possibility for Member
States to allow or not the passing of the resale royalty
right to successors in title, upon the death of the artist.
This case dealt with royalties due on sales realized in
France of works from Spanish painter Salvador Dalf;
whereas the Spanish State is sole legatee of all the rights
on the painter’s works, including resale right, in line with
Spanish law, French law expressly reserves the resale ri-
ght to heirs, to the exclusion of legatees or successors in
title. In this context, the Court of Justice acknowledged
that:

30. As regards the second objective [to put an end
to the distortions of competition on the market in

art], it was considered indispensable to provide for
harmonisation concerning works of art and sales

7 CJUE (Third Chamber), Case C-518/08 (Fundacién Gala-Sal-
vador Dali e Visual Entidad de Gestion de Artistas Plasticos (VE-
GAP) V. Société des Auteurs dans les Arts Graphiques et Plastiques
(ADAGP) e.a.), reference for a preliminary ruling under Article 234
EC from the Tribunal de Grande Instance de Paris (France), judg-
ment of 15 April 2010.
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affected by the resale right as well as the basis for
and rate of the royalty. As is clear from recital 9 in
the preamble to Directive 2001/84, the European
Union legislature sought to resolve a situation in
which sales of works of art were concentrated in
Member States in which the resale right was not
applied, or where it was at a lower rate than that in
force in other Member States, to the detriment of
auction houses or art dealers based in the territory
of the latter Member States.

31. [...] Therefore, as is apparent from recitals 13
and 15 in the preamble to that directive, there is no
need to eliminate differences between national laws

which cannot be expected to affect the functioning

of the internal market and, in order to leave as

much scope for national decision as possible, it is
sufficient to limit the harmonisation exercise to
those domestic provisions that have the most direct
impact on the functioning of the internal market.

Therefore, France may legitimately reserves the be-
nefit of the resale right to artist’s heirs at law alone, just
as much as Spain may open this benefit to testamentary
legatees, the issue not being a question of resale right
propet, but of succession and private international law,
which fall beyond the scope of the Directive.

The same applies to the contractual freedom of the
parties. In a case from 2015 opposing the auction hou-
se Christie’s France and the French Syndicat National des
Abntiguaires, the Court ruled that article 1(4) of the Di-
rective 2001/84/EC, which provides that the royalty is
payable by the seller, does not preclude the parties in a
transaction subject to the resale right to agree that ano-
ther person would finally bear such cost, so long as it
“does not affect the obligations and liability which the
person by whom the royalty is payable [designated as
such by national law] has towards the author”.*® More
specifically:

28 In order to be able to provide an interpretation
in the light of the silence of Directive 2001/84
in this regard [the identity of the person who
must definitively bear the cost of the royalty], it
is necessary to refer to the objectives pursued by
the directive. On that point, although Directive
2001/84 secks, inter alia, to bring to an end
distortions of competition on the art market, that

objective is citcumscribed by the boundaties set out
in recitals 13 and 15 thereto.

29 In particular, itis apparent from those recitals that
there is no need to eliminate differences between
national laws which cannot be expected to affect

% CJUE (Fourth Chambet), Case C-41/14 (Christie’s France SNC
V. Syndicat National des Antiquaires), request for a preliminary rul-
ing under Article 267 TFEU from the Cour de cassation (France),
judgment of 26 February 2015.

the functioning of the internal market and that, in
order to leave as much scope for national decision
as possible, it is sufficient to limit the harmonisation
exercise to those domestic provisions that have
the most direct impact on the functioning of the
internal market (see, to that effect, Fundacién
Gala-Salvador Dali and VEGAP, EU:C:2010:191,
paragraphs 27 and 31).

The criterion of distortion of the internal market is
proper to the functioning of the European Union and,
therefore, if used alone, may lead to counterproducti-
ve answers under the perspective of droit de suite. The
issue of the management of the resale right (the pro-
cedure for its collection) is topical, left by the Directive
2001/84/EC to national legislations, with the indica-
tion that they “may provide for compulsory or optional
collective management of the royalty” (article 6(2)), and
that “management by a collecting society is one possi-
bility” (Recital 28). This opens the door to options of
individual management of the right, by artists themsel-
ves, which we have seen does not work in practice, and
collecting societies play an important role in the effecti-
vity and efficiency of the whole scheme. Recital 30 tries
to address this concern by urging national legislations
to enact “Appropriate procedures for monitoring tran-
sactions”, including “a right on the part of the author
or his authorised representative to obtain any necessary
information from the natural or legal person liable for
payment of royalties”. In this sense, under article 9 of
the Directive 2001/84/EC, national legislations shall
provide that for a period of three years after the resa-
le, persons entitles to receive royalty may require “any
information that may be necessary in order to secure
payment of royalties” from any art market professional.

This is a cause of inefficiency of the whole scheme,
as it implies higher administrative costs for art market
professionals that need to have the resources to face
potentially great amounts of requests of information,
request not necessarily in accordance with applicable
regulations but still need to be answered.”” More gene-
rally, the absence of collecting society in a State makes

¥ In this sense, sce DESIGN AND ARTISTS COPYRIGHT
SOCIETY-DACS. The management of artist’s resale right in the UK. Pres-
entation at the WIPO/SCCR International Conference on Artist’s
Resale Right, Geneva, Apr. 2017. The DACS provides art market
professionals with an artists’ search tool containing 100,000 names,
a royalties calculator, a pre-sale eligibility check, and the online sub-
mission of sales information, which helps lowering the administra-
tive burden on art market professionals as low as a median time
spend per quarter to 95 minutes costing £22.37.
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impossible a cooperation at the international level. In a
globalized art market, this lack of international coope-
ration is deeply detrimental to artists, as noted by the de-
legation of Nigeria at the WIPO/SCCR, regarding the
masterpiece “Tutu” by Nigerian painter Ben Enwonwu,
auctioned in London in 2018 for £1.2m:
The Delegation [of Nigeria] noted that Nigeria
had gained some practical experience with the
application of the artist resale right. The painting of
a renowned Nigerian artist that had been described
in the press as the Mona Lisa of Africa was recently
auctioned in another country becoming the highest
price paid for an African work of art in the auction
market. Despite the existence of provisions on
artist’s resale right in the copyright legislation of
Nigeria and that other country, the Nigerian artist
was denied the benefit of that provision in that
country simply because Nigeria was not on the list
of countries that enjoyed reciprocal treatment in
that country.

This shows that the process of standardization of
national legislations through the adoption of a compul-
sory resale royalty right at the international level needs
to consider rules and procedures of its own. Rules and
processes that may diverge from, or supplement, the
criterion of distortion of the international art market
and consider the effective protection of artists. Such
guidelines can result from observation of past and cur-
rent practices, and, in this context, a standard document
drafted in the eighties and specific to the operation of
droit de suite may be of great help.

4.2 Draft Guiding Principles Concerning the
Operation of the Droit de Suite

Just as droit de suite itself, discussions, research and
experience feedback for a more effective and unifor-
med scheme are all but new: as eatly as in 1985, model
provisions were presented to the Executive Committee
of the Berne Union and the Intergovernmental Com-
mittee of the Universal Copyright Convention, based
on the results of a survey conducted by the Secretariat
of UNESCO and the International Bureau of WIPO
in national legislations.” These “Draft Guiding Princi-
ples” take the form of five rules, divided into six chap-

¥ WIPO. Draft Report from the Sectetatiat. Document SCCR/ 39/ 8.
39™ Session, Geneva, Oct. 21 to 25, 2019. §308.

4 BERNE UNION. Executive Committee of the International
Union for the Protection of Literary and Artistic Works. Droit de
suite: draft guiding principles concerning the operation of this right.
Paris, 17-25 June 1985, 24™ Session.

ters, each of which addressing a specific issue relevant

to the operation of droit de suite:
Leaving aside the differences, however, certain
factors common to all the national legislations
concerned can be singled out which, by revealing
the same trend, can serve as a basis for the
internationalization of ‘droit de suite’ and for
drawing national laws on the subject closer to one
another.

[

It will then be possible for lawmakers, once the
principle of the institution of ‘droit de suite’ has
been recognized, to work out simple, universal
principles of operation which will be acceptable to
all in each country.*

Although more than thirty five years old, this com-
prehensive work of comparative law which combines
legal theory and a practical approach, remains a pre-
cious analytical framework. In the next paragraphs, we
will review a few of the elements identified in these
Draft Guiding Principles as necessary for an effective
operation of a resale royalty right worldwide, regardless
of an artist original or residence. The 1985 draft addres-
ses the issues of the works and transactions subject to
resale royalty, its rate and basis for calculating, its term
of applicability and beneficiaries, and the practical ar-
rangements for its collection.

Regarding the works subject to the resale royalty, the
document raises the issue of the definition of the ori-
ginality of the work, and notes the great variety existing
between countries, especially concerning specific types
of visual art (such as, for instance, works of applied art,
like tapestry or ceramics, or editions of sculptures or
prints). The suggestion is to provide for an exhaustive
list, noting that if on the one hand it may seem arbitrary
to set a list of what is a work of art for the purposes of
the resale royalty scheme, “it would certainly be much
more vague and arbitrary to use general concepts such
as ‘works of graphic and plastic art’ or ‘artistic works’,
or to take the concept of originality alone as a general
criterion for determining which works should be cove-

red by ‘droit de suite’”*

2 BERNE UNION. Executive Committee of the International
Union for the Protection of Literary and Artistic Works. Droit de
suite: draft guiding principles concerning the operation of this right.
Paris, 17-25 June 1985, 24™ Session. p. 3.

“  BERNE UNION. Executive Committee of the International
Union for the Protection of Literary and Artistic Works. Droit de
suite: draft guiding principles concerning the operation of this right.
Paris, 17-25 June 1985, 24" Session. p. 24.
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Interestingly, neither of the examples seen above
have followed this suggestion from the Draft Guiding
Principles. Whereas Australia and the EU Directive
have chosen a solution half-way, by including a non-
-exhaustive list of works, Brazil has chosen the ‘vague
and arbitrary’ option of the general concept of original
works of art or manuscripts. The list is especially ex-
tensive in the Australian Act, and completed by natio-
nal regulations in the case of European Member States.
The Brazilian way leads to practical problems, as art
professionals may have doubts as to whether specific
artworks are subject to the resale royalty, with no specia-
lized body to refer to and have a formal position.

As regards the transactions subject to droit de suite,
the second guiding principle states that it should only
apply to public sales and sales made through an art dea-
ler, regardless of the method used. This is, again, the
choice of Australia and the EU. Regarding private sales
proper, the authors note:

It is conceivable that, with the development of
technology, and in particular of data-processing,
the difficulties of keeping a check on such sales may
one day be overcome. In the meantime, it does not

seem opportune to extend the application of ‘droit
de suite’ to sales between private persons.*

Thirty five years later, technology has indeed deve-
loped tremendously, but not precisely in a way to over-
come the issue of tracing and identifying purely private
sales. In this sense, the option in the Brazilian Copyright
Act is clearly not adequate.

The third guiding principle calls for a 5% rate on
the selling price before any deduction, not applicable
“if the selling price is less than USD 50 to USD 100 or
if the work is resold at a price lower than the price paid
by the seller, the onus of proof resting on the latter.”
The Australian Act is the closest to this mechanism,
with the same fixed rate and threshold under which the
royalty does not apply. The Directive 2001/84/EC sets
progressive rates, a solution that is more complex but
addresses better the risks of relocations of sales of ar-
tworks outside the EU. Interestingly, the Guiding Prin-
ciples provide that the seller may avoid the payment of
the royalty if he/she may prove that the resale price is
lower than the price of acquisition, solution that seems

“  BERNE UNION. Executive Committee of the International
Union for the Protection of Literary and Artistic Works. Droit de
suite: draft guiding principles concerning the operation of this right.
Paris, 17-25 June 1985, 24" Session. p. 33.

reasonable as the seller is the one with all the necessary
information.

The fourth principle brings guidance on the term
of applicability and the beneficiaries of the resale right,
and especially the fact that it is inalienable and cannot
be renounced. For it is certainly the most fundamental
feature of the droit de suite, already addressed in the Ber-
ne Convention, it is not subject to much debate and is
common to all the examples above.

The last principle concerns practical arrangement
for the collection of the resale royalty. In particular, it
provides for an obligation for intermediaries in a sale of
a work of art subject to the royalty to collect this royalty
and “forward it to the artist or his representative within
a period of one month from the date of the sale”. This
active obligation of art market professionals may come
to represent a substantive administrative cost and has
no equivalent in any of the examples brought earlier.
Australia channels this obligation of information to the
collecting society, and the European Directive provides
for a right of information of the eventual beneficiaries
of resale royalty. Brazil, again, is silent.

This guiding principle further provides for the joint
and several liability of the seller, the buyer and the in-
termediary for the payment of the royalty. This liability
is also determined, in a certain way, by Australian Act;
it is addressed in the European Directive to be left to
the Member States; and it is absent of the Brazilian Co-
pyright Act, which stipulates for the sole liability of the
seller (in private sales) or the intermediary (in sales in
which art market professionals participate). If the seller
may remain the ultimate person liable for the payment
of the royalty, one may see the practicality of holding
the buyer jointly liable, especially in situations where the
seller sales the artwork out of economic distress and the
buyer is in a good financial situation.

Regarding requests of information to be addressed
to art market professionals, on possible transactions
that may fall under the resale royalty scheme, the docu-
ment reserves such outstanding powers to “a copyright
agency bound to professional secrecy”. It seems a fair
balance between the necessities of the operationality
of the resale royalty scheme, the confidential nature of
the information involved, and the secrecy that is a cha-
racteristic feature of the art market. Here again, similar
provisions may be found in the Australian Act, which
provides for exchanges of information between art ma-
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rket professionals and the Copyright Agency. On the
contrary, Directive 2001/84/EC opens this right to any
potential beneficiary and Brazil is, again, silent.

It is especially relevant that this last guiding principle
is the most detailed, as it is key to the effectivity of the
whole scheme.” The existence of a specialized agency
for the collective management of the resale right is also
central. As the document notes:

In the following countries, ‘droit de suite’ is
recognized only as a principle and no special
procedure for levying dues has been provided
for: [...] Brazil [...]. In the absence, then, of any
legislative provision, the parties concerned, Ze.
artists, on the one hand, and those professionally
involved in the art market (auctioneers and art
galleries in particular), on the other hand, are left
responsible for making arrangements with one
another and giving practical effect to the ‘droit de
suite” system.

Even if in the most favourable cases, artists are
organized into professional associations, however,
the balance of power is unequal and most of the
time negotiation is impossible. [...]

More generally, it is to be noted that the only
countries which have effectively implemented ‘droit
de suite’ are also those which, irrespective of the
practical arrangements made by the legislator for
the collection of the levy, have active and efficient
national societies of authors: SPADEM and
ADAGP in France, SABAM in Belgium, BILD-
KUNST in the Federal Republic of Germany, and
ARTS FUND in Hungary.*

This document is based on the situation under the
former Brazilian copyright act, but it remains valid un-
der the new Copyright Act, and is one of the main cau-
ses of the absence of ‘practical effect to the ‘droit de suite’ 5ys-
ten? in Brazil. More generally, the comparison of these
Guiding Principles with the examples of Australia, Bra-
zil and the European Union shows that in spite of being
drafted more than thirty-five years ago, they remain a
primary document, with observations and suggestions
that are still crucial for an effective resale right scheme.

# See FARCHY, Joélle; GRADDY, Kathryn. The economic implica-
tions of the artist’s resale right. Geneva, 28 Apr. 2017. WIPO. Document
SCCR/35/7, 2017. p. 18: “Beyond the debate on the existence or
absence of the resale right in a given geographical area, the actual
implementing mechanisms are particularly important. Depending
on these mechanisms, the effect of the resale right on the market as
a whole may vary widely.”

“  BERNE UNION. Executive Committee of the International
Union for the Protection of Literary and Artistic Works. Droit de
suite: draft guiding principles concerning the operation of this right.
Paris, 17-25 June 1985, 24™ Session. p. 61 and 69, respectively.

While Australia and the EU follow in a large part these
Guiding Principles and show actual good results, Brazil
mostly ignores them and its direito de sequéncia remains hi-
ghly hypothetical and problematic in practice. The Eu-
ropean Union has had to deviate from them on certain
points and address pressures of national art markets,
and Australia, with the most recent regulation, seems to
have added the European experience to the suggestions
of the Guiding Principles. It shows interestingly that
despite the social and technical transformations of the
last three decades — and especially the Internet and the
digital economy — the issues around the effectivity of
the droit de suite remain the same.

5 Concluding remarks

In their general conclusion, the Draft Guiding Prin-
ciples point out that if “Some measure of uniformity
might have been achieved by introducing the system
of ‘droit de suite’ into an international convention”,
“efforts to include ‘droit de suite’ in the Universal Con-
vention have been unsuccessful, and the Berne Conven-
tion does no more than set out principles in this regard.”
Due to original gap, one century after its creation, droit
de suite remains highly hypothetical for many visual ar-
tists and their families, even in countries that formally

recognize it.

This paper has identified to major issues to the
effectivity of the resale right nowadays: a lack of defini-
tion of the core elements necessary for its operationali-
ty, and a lack of homogeneity among the countries that
do apply it, which undermines the application of the
principle of reciprocity. In this perspective, the national
delegations at WIPO will need to discuss and agree not
only on the compulsory nature of Article 14ter of the
Berne Convention, but also address on the core charac-
teristics of the resale right.*” Otherwise, there will still
be opposite examples as Brazil and Australia, and visual
artists will continue to benefit from varying rights de-
pending on their nationality or place of residence, whi-
ch is not the case for other artists, such as musicians and

7 1In this sense, see, for instance, the draft international treaty on
droit de suite proposed by Prof. RICKETSON, Sam. Proposed in-
ternational treaty on droit de suite/ resale royalty right for visnal artists. June
2015. Available at: https://www.cisac.org/services/policy/visual-

artists-resale-right. Last access: 26 Mar. 2021.
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writers, for example.”® For this, the expetience of the
European Union and the Directive 2001/84/EC will
prove much helpful in determining the criteria(um) for
the degree of standardization to be reached.

As such multilateral negotiations will necessarily
take time to reach this ultimate goal, countries that have
still not recognized the droit de suite, and countries
where it exists but is not effective can, without waiting,
build on positive experiences and existing studies. Bra-
zil, specifically — as it is at the origin of this paper — may
easily overcome the obstacles to the effectivity of its
direito de sequéncia. In this process, the Draft Guiding
Principles should be seen as an essential working docu-
ment, as it provides a detailed comparative study with
a practical approach. A priority may be the indication
of a collective society responsible for operationalizing
the scheme. Such specialized agency would interme-
diate the relationship between artists and ark market
professionals; implement mechanisms to facilitate the
management and payment of the royalty, reducing ad-
ministrative costs; and, more basically, generate data to
have an actual picture of the situation and allow analy-
sis. This would not even require a major reform of the
Brazilian Copyright Act, since such agencies already
exist and have had their status and regime specified in
2013 by Law No. 12.853.%
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Resumo

Camara Cascudo foi, durante grande parte de sua vida, Professor de Direito
Internacional Publico da Faculdade de Direito da Universidade Federal do
Rio Grande do Norte, em Natal. Segundo relato de seus alunos, suas aulas
eram de uma riqueza e profundidade sem par, sempre repletas de referén-
cias a histéria e a cultura dos povos. Desde muito cedo, o interesse pelos
temas da etnografia moldou a visao de Cascudo sobre o fenémeno juridico,
que, por conta disso, manifestou precoce preocupagido com as formas de
exteriorizacdo do direito. No presente texto, analisa—se uma série pouco
conhecida de cinco artigos intitulados “O Simbolo Juridico do Pelourinho”,
publicados em 1950, em que Cascudo apresenta esse marco arquitetonico
como uma manifestagdo nio verbal da juridicidade. Demonstram-se, tam-
bém, as ligacoes daqueles escritos com as teorias contemporaneas a respeito
do Visual Law e do Legal Design.

Palavras-Chave: Cimara Cascudo, Histéria do Direito, Pelourinho, Visual
Law, Legal Design.

Abstracct

Luis da Camara Cascudo was Professor of Public International Law at the
Federal University of Rio Grande do Norte, in Natal, for a large part of his
life. According to his students, his classes were of unparalleled richness and
depth, always full of references to the history and culture of the peoples.
The contact with the themes of ethnography shaped Cascudo’s view of
the legal phenomenon, which, because of this, also dealt with the forms
of externalization of the Law. This text comments on a little-known seri-
es of five articles entitled “O Simbolo Juridico do Pelourinho™ (“The Le-
gal Symbol of Pillory”), published in 1950, in which Cascudo analyzes this
landmark as a non-verbal manifestation of legality. The text also seeks to
demonstrate the connections of those writings with contemporary theories
about Visual Law and Legal Design.

Keywords: Cimara Cascudo, History of Law, Visual Law, Legal Design,
Pillory.



As notas de CiAmara Cascudo no Arquivo da Faculdade de Di-

reito do Recife

1 Introducao: “diz-me com quem andas
e eu te direi quem és”

Ha 35 anos, em 30 de julho de 19806, falecia Camara
Cascudo, professor aposentado de Diteito Internacio-
nal Pablico da Universidade Federal do Rio Grande do
Norte. Um raro e precioso documento (foto) da Secre-
taria da Faculdade de Direito do Recife, datado de 27
de marco de 1925, da conta de que, segundo o Livro de
Exames da instituicdo, o Sr. Luiz (sic) da Camara Cas-
cudo fez as provas globais do primeiro ano do curso no
dia 06 de dezembro de 1924, e foi aprovado com dis-
tingdo em Direito Romano e aprovado plenamente nas
demais cadeiras dos estudos propedéuticos. O gosto e
a vocagao de Cascudo para os temas historico-juridicos
ficavam assim evidentes desde as suas primeiras notas
no curso de direito.!

' O documento ¢ este reproduzido acima. O acesso a ele nio setia

possivel sem o auxilio do estimado Prof. Dr. Humberto Carneiro,

Em dezembro de 1928, aos trinta anos de idade, e ja
tendo publicado seis livros sobre variados temas?, Luis
da Camara Cascudo formou-se em Ciéncias Juridicas e
Sociais pela Faculdade de Direito do Recife. No efer-
vescente ambiente académico pernambucano, o inte-
lectual potiguar encontrou um proficuo didlogo entre
a sociologia, a antropologia e a etnografia aplicadas ao
estudo do direito, influenciado pela obra de intelectuais
como Silvio Romero, Tobias Barreto e Clovis Bevila-
qua, integrantes da chamada “Escola do Recife”. Uma
das marcas da ciéncia juridica produzida ali desde o sé-
culo XIX era, justamente, o seu carater criativo, plural e
antidogmatico.

O interesse e o contato com os temas da cultura ma-
terial dos povos — ja mesmo externados em escritos
anteriores a formatura em direito® — moldaram a visio
de Cascudo sobre o fendmeno juridico, que, ao longo
de toda a vida, preocupou-se com as formas de exterio-
rizagdo da juridicidade. Isso fica evidente, por exemplo,
no testemunho de seus alunos na catedra de Direito
Internacional na Universidade Federal do Rio Grande
do Norte?, em escritos como o opusculo “Etnografia

5 ou o monumental “Civilizacio e Cultura”,

e Direito
mas sobretudo na pouco conhecida série de artigos jor-
nalisticos “O Simbolo Juridico do Pelourinho™’, dados
a publico hd mais de setenta anos, em que analisa esse
marco arquitetonico urbanistico como uma manifesta-

¢ao nio verbal do direito.

coordenador do Projeto Meméria Académica da Faculdade de Di-
reito do Recife, e da Dra. Ingrid Rique, zelosa arquivista do Arquivo
da Faculdade de Direito do Recife. Ambos me facultaram um tico
manancial de informacdes cascudianas, pela primeira vez compar-
tilhadas.

> Alma Patricia (1921), Animais Fabulosos do Nordeste (1923), Histérias
gue o Tempo leva (1924), Joio (1924), Ldpez do Paraguay (1927), além da
organizacio e anotagoes da obra Iersos, de Lourival Agucena (1927).
* Em 1921, Cascudo publicou, na Revista do Brasil, editada por
Monteiro Lobato, o artigo “O Aboiador”, um dos seus primeiros
textos ligados a andlise da cultura popular. Desde 1924, ademais,
mantinha uma correspondéncia com Mario de Andrade sobre temas
relacionados ao folclore.

* LIMA, Diogenes da Cunha. Cimara Cascudo: Um Brasileiro Feliz.
Rio de Janeiro: Lidador, 1998, passim.

> CASCUDO, Luis da Camara. Etnografia ¢ Direito. Recife: Imp-
rensa Oficial, 1961.

¢ CASCUDO, Luis da Camara. Civilizagio ¢ Cultura. Sio Paulo:
Global, 2004.

7 CASCUDO, Luis da Camara. O Simbolo Juridico do Peloutinho.
in A Repriblica, Natal /RN, edi¢oes de 08/01, 15/01, 22/01, 29/01 e
05/02 de 1950. O acesso a esses documentos s6 foi possivel gragas
20 primoroso trabalho do Ludovicus — Instituto Camara Cascudo
(ICC), de Natal, e a sua desvelada e dedicada presidente, a Dra. Da-
liana Cascudo Roberti Leite, a quem agradeco.

—_
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A série “O Simbolo Juridico do Pelourinho” ¢ o
principal objeto de comentario deste breve ensaio que,
a troco de assinalar os multiplos significados juridico-
-politicos de um monumento de nosso patrimoénio cul-
tural e evidenciar os trinta e cinco anos da morte do
Professor Camara Cascudo, sublinha o carater aberto e
global da literatura que ele produziu, mesmo dizendo-se
um “provinciano incuravel”.

2 “Em terra de cego quem tem olho é

H/

rei

O direito, segundo Camara Cascudo, estava muito
longe de ser, apenas, um fenémeno textual, verbocén-
trico ou logocéntrico. Ao perceber o fendomeno juridico
dessa maneira, Cascudo antecipa em muitas décadas o
que, no futuro, viria a ser chamado de VViswal/ Law ou
Legal Design® E verdade que, antes de Camara Cascudo

5 bl
em meados do séc. XIX, autores estrangeiros ja haviam
apontado que, de fato, o direito se materializa por meio
de certos simbolos nio necessariamente verbais. Uma
das primeiras disciplinas a sistematizar, organizar e ex-
por um conhecimento nessa dire¢do foi a “simbolica
juridica” (ou zurisprudentia symbolica), cujos principais ex-
poentes foram o alemio August Ludwig Reyscher, os
franceses Jules Michelet e Joseph Pierre Chassan ¢ o
portugués Thedphilo Braga.” No seu Essai sur la Sym-
boligue du Droit, Chassan assim menciona a “simbolica
juridica”:

“Pour étre compris et retenn par les rudes intelligences
des hommes grossiers des temps primitifs, le droit a besoin
d'images sensibles, de représentations figurées et de signes
Pphysiques que parlent aux yenx et a l'imagination. Ces
signes réels ou animés ont recn le nom de symboles. On les
appelle ici symboles juridiques, pour caractériser mienx lenr
spécialité.”™

Segundo a “simbolica juridica”, nem sempre as ma-
nifestacoes juridicas foram necessariamente exteriotriza-

8 Para uma definicio desses conceitos, remeto o leitor a FRANCA

FILHO, Marcilio Toscano. A Cegueira da Justica: Didlogo Iconogrifico
entre Arte e Direito. Porto Alegre: Fabris, 2011, passim.

?  FRANCA FILHO, Matcilio Toscano. A Cegueira da Justica: Didlogo
ITconogrdfico entre Arte e Direito. Porto Alegre: Fabris, 2011, p. 23.

10 CHASSAN, M. Joseph Pietre. Essai sur la Symbolique du Droit
— Précédé d’une Introduction sur la Poésie du Droit Primitif. Paris: Vid-
ecoq Fils Ainé, 1847, p. 1-2. Em sentido semelhante e contempora-
neo: “Comme une église, le droit s’impose a coups de symboles”
(PIERRAT, Emmanuel. Antimanuel de Droit. Rosny: Bréal, 2007, p.
80).

das por palavras, mas por simbolos, gestos, cores, me-
taforas, rituais, liturgias, pinceladas, emblemas, graficos
ou tracos. O direito exigia uma mise-en-scéne, uma repre-
sentacdo visual e uma coreografia. Ao longo da histé-
ria, em muitas ocasioes, o direito valeu-se de simbolos e
imagens para ser difundido e compreendido, sobretudo
num longo perfodo em que o analfabetismo era domi-
nante e a imprensa, inexistente, inacessivel ou custosa.

No séc. XIX, Thedphilo Braga afirmou que ‘o direito
se revela pelo simbolo”."* Cascudo, leitor de Braga, também
sabia disso. Com efeito, o ser humano € o unico animal
a intermediar a relagdo sujeito versus realidade por meio
de simbolos que expressam o seu pensamento e a sua
comunicagdo, criando o seu proprio “universo simboli-
co”. Inclusive, o comportamento e o pensamento sim-
bolicos constituem caracteristicas tio especificas do ser
humano que o filésofo Ernst Cassirer afirmou que o

homem setia, sim, um “animal symbolicun”."

No inicio século XX, os estudos dos simbolos, das
imagens, dos objetos e dos emblemas, ligados ao direito
e a justica, alcancaram excepcional desenvolvimento na
Huropa Central, com o nascimento de uma disciplina
histérico-juridica chamada “Rechzsarchiologie” (“argueolo-
gia juridica”), fundada pelo Professor Karl von Amira,
da Universidade de Munique. Sobretudo entre as déca-
das de 1910 e 1930, grandes contribui¢des foram dadas
nessa area da “arqueologia juridica”, por meio de obras
seminais para a compreensio da imagética juridica.' Ao
lado da ‘“Rechtsarchiologie”, Colette R. Brunschwig, da
Faculdade de Direito da Universidade de Zurique, men-
ciona também o “egal folklore” (“Rechtliche 1 olkskunde”)
e a ‘“legal symbolics” (“Rechtssymbolik”) como saberes que
estudam e exploram a visualidade jutidica.”

" DUCATO, Rossana. De Iurisprudentia Picturata: Brief Notes
on Law and Visualisation. Journal of Open Access to Law — Special Issue
on “Visnal Law”. v. 7, n. 1, 2019.

2 BRAGA, Theophilo. Poesia do Direito. Porto: Casa da Vidva
Moré, 1865, p. 3.

3 CASSIRER, Ernst. Antropologia Filoséfica. Sio Paulo: Mestre Jou,
1977, p. 51. No mesmo sentido: FABRIZ, Daury César. A Estética do
Direito. Belo Horizonte: Del Rey, 1999, p. 31-33.

' FRANCA FILHO, Matcilio Toscano. A Cegueira da Justica: Didlo-
g0 Teonogrdfico entre Arte e Direito. Porto Alegre: Fabris, 2011, p. 25.

5 BRUNSCHWIG, Colette R. Visual Law and Legal Design:
Questions and Tentative Answers. In: SCHWEIGHOFER, Erich et
al. (eds.). Cybergovernance: Proceedings of the 241h International 1.egal Infor-
matics Symposinm IRIS 2021. Bern: Weblaw, 2021, p. 191. E também:
BALTL, Hermann; WEDGWOOD, Stephen. Folklore Research
and Legal History in the German Language Area. Journal of the Folk-
lore Institute. v. 5, 1. 2/3, 1968, p. 142-151.
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3 “Todos os caminhos levam a Roma”

Ao que tudo indica, sem um contato formal e mais
profundo com a ‘Rechtsarchaologie” (“arqueologia juri-
dica”), o “Rechtliche 1V olkskunde” (“tolclore juridico”), a
“Rechtssymbolik” (““simbdlica juridica”) ou a antropologia
juridica, Cascudo parecia intuir esses modelos teéricos,
em especial, naqueles cinco artigos que compoem a sé-
rie “O Simbolo Juridico do Pelourinho”, publicados no
jornal “A Republica”, de Natal, no inicio de 1950.

Nesses escritos, Cascudo ressalta que o monumento

vilarengo também chamado de “picota™®

significava,
em primeiro lugar, a representacio material da inte-
gridade além-mar do direito do reino nos municipios
autonomos. Ademais, o pelourinho era a marca visivel
de que um dado povoado era dotado de autonomia mu-
nicipal, pois podia aplicar o direito do reino por meio
das autoridades locais. “Colummna in loco conspicuo erecta in
signo juris”, resumiu.”” Entre os muitos autores citados
por Cascudo ao longo daquela série sobre o pelourinho,
estd, justamente, o mesmo Theodphilo Braga que, déca-
das antes, langara as bases da “simbolica juridica”.

Camara Cascudo afirma que o pelourinho ja existia em
Portugal no século XIV, onde servia para divulgar os atos
da Administracio e da Justica. Com efeito, os pelourinhos
setiam bem mais antigos, com registros anteriores a civi-
lizacio romana, conforme Antdénio Manuel Amaro Rosa,
grande conhecedor do tema.'”® Por volta de 1455, Piero
della Francesca pintou o tocante “O Flagelo de Cristo”
e, na cena, incluiu Cristo atado a um pelourinho romano.
Os Musées Royaux: d’Art et d’Histoire de Bruxelas guardam
em seu acervo uma pega muito mais antiga: uma estatueta
egipcia de 35 cm de altura, esculpida em calcario entre 332
AC e 30 AC, em que sdo vistos dois prisioneiros suposta-
mente estrangeiros amarrados a uma coluna (foto) — um
dos mais anosos registros conhecidos de um pelourinho.

¢ Haveria algumas distingdes entre pelourinho e picota segundo

ROSA, Anténio Manuel Amaro. Os Pelourinhos da Lusitinia (1820-
1974): Do Vandalismo Oitocentista a Reabilitagao pelo Estado Novo. Dis-
sertacio de Mestrado em Estudos do Patriménio. Universidade
Aberta de Portugal. Departamento de Ciéncias Sociais e Gestao.
Lisboa, 2014, passim.

7 CASCUDQO, Luis da Camara. O Simbolo Jutidico do Pelourinho
1. in A Repiiblica, Natal /RN, edi¢io de 08/01/1950.

1 ROSA, Anténio Manuel Amaro. Os Pelourinhos da Lusitinia
(1820-1974): Do Vandalisnmo Oitocentista a Reabilitagao pelo Estado Novo.
Dissertacao de Mestrado em Estudos do Patriménio. Universidade
Aberta de Portugal. Departamento de Ciéncias Sociais e Gestao.
Lisboa, 2014, p. 11.

Pelourinho egipcio (332 AC — 30 AC), Musées Royaux d’Art et

d’Histoire, Bruxelas.

O pelourinho ou picota lusitano ja era, de certo
modo, uma pequena evolucdo desse tipo de coluna,
poste ou tronco para exposicao vexatoria e aplicacio de
violentissimas penas fisicas, mas sem as func¢des politi-
cas da autonomia municipal ou de publicidade de atos
oficiais, como a afixacdo de avisos ou editais ou a leitura
de proclamas reais. Na Franca, por exemplo, “pilori”
existiu, a0 lado da forca, até a Revolucao Francesa subs-
titui-lo pela guilhotina.

No Brasil, assim como em outras colonias portugue-
sas na Africa e na Asia, o pelourinho na praca publica
assumiu a dupla func¢io de servir de local para as penas
de exibicio e de acoites bem como para a divulgacao de
atos da vida citadina — “representava a lei” do império
e era “Indice material da jurisdicdo e independéncia das
vilas”."” Ostentar um pelourinho traduzia a possibilida-
de de aplicagdo autdonoma da justica — era, pois, 0 pa-
drio e o signo da autonomia municipal.

9 CASCUDQO, Luis da Camara. O Simbolo Jutidico do Pelourinho
1I1. in A Repiiblica, Natal /RN, edi¢oes de 22/01 e 05/02/1950.
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O “Astro de Minas” foi um jornal impresso em Sao
]oéo del Rei (Minas Gerais) a partir de 1827. Na sua
edicdo nimero 681, de 5 de abril de 1835, a primeira
pagina trazia um decreto do Conselho do Governo, na
sequéncia da elevagdo de alguns povoados da provincia
a categoria de vilas. O decreto mostra a importancia ca-
pital dos pelourinhos: o seu art. 5 mencionava que, nas
novas cidades mineiras, logo em seguida a eleicdo dos
juizes ordinarios e de orfaos, dever-se-fa erigir de pron-
to o pelourinho municipal, como que a anunciar o novo

status do espago urbano.

Quinta Feira 5 de Abril

ir0s €0 obrigados a pegar em ar-
s Independencia, ¢ Integridade
o dos seos inimigos externos,

e
Todos os Brasile
ara sustentar
B erio, & defende

goiilPn s Const. Cap. 8 Atts 145

tuigto do Brasil, se conheger , que
gos merecem reforma., se fard 8 pr
a qual deve ter origem na Camara
appoisda. pela terga parte delles.

de jurada a Constie
algum dos seos arti-
apsigho por escrito,
by Teputados, e ser
Const. Aut. 174

Se passados quatro annos, depois

INDEPENDENCIA
8. Joio ¢EL-Rei na Typographia do dstro

Anticos v’Orricios.

O Concelho  do Governo reflectindo sobre a
secesidade de so ezcoutir

quel fordo creadas Villas slgumas Povoagoes
da Drovincia, em Sessao Ordinaria do 21 de
Pevereiro . p. resolveo se expedisse com 0
exemplar do  mesmo Decreto as seguintes Ins-
trucgoes.

Ant. 1. As Camaras Municipaes, & cojo Termo
pentenciio as Povoagoes novamente creadas Villas,
logo que receberem & Lei de sua creagao,
cardo o dia, em que se deve proceder 3 Eleigao
dos Vereadores, que hao de servic nas Munici-
pilidades das novas Yillas; e expedirdo officios

o

ens aos Juizes de Paz do Districto marcado para
do essas Villas, para que com 35 formalidades da
= Lei do 1. de Qutabro do 1828, hajio de fazer
e proceder & Eleigao dos ditos Vereadores , em 6808
ara respectivos  Districtos, advertindo aos vetantes,
h:i‘- que devem dar seos votos am pessons moradoras
1o Termo dessas: Villas novamente creadas.
Att, 2. Remettidas as cedulas pelos Juizes de
s Paz respectivos, ds Camaras declaradas no art.
om 1., estas procederio d apuragao, e concluida
Srs. esta, remetterdo s0s Vereadores cleilos sco Di-
plomas; e 0 que tiver maioria de votos para
Presidente, remetteréo tambem a Acta geral da
apuragao, e as cedulas para serem guardadas
na forma da Lei. !
Art. 3-8 Cidadao que for nomeado Presidente,
o logo quo recebigr o seo Diploma, ofliciard 208
ode Vercadores, marcandp dia pora installagso da
3 de Comara,
bem 5 o
i Art. 4. Reunidos os Vereadores messe dia, e
es- consgzada pelo Presidente, @ Autoridade Eccle-
aze siaflica mais graduada do lugor, esta deferira
gl juineno toimeino Presidente, o cste aos Ve-
pde 4 seadores ;Jo lavrando hun delles a respectiva acts,
s¢ haverd a noya Camara por installada, e pro-
cederd & nomesgao do Secretario, ¢ mais Emr

pregados do Municipio,
nomear, dando as. prov!
a arrecadagao das rendus do 80
legal , © prontaments  sdv as mes
o Decreto do 13 de Qutubro de anno pssado,  que liverem sido

LEi ,0U MORTE.
do Mings 1852, Rua dircita No 3800

i

Qe Lom diraits de
idencias mecessarias para
Municipio, que
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desmembradas, S
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que remelicram 203 Yo
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readores nomeados  par n E i
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dos Juizes Ordinarius, @ dos Orfios, mandarem
erigir Pelourinbo, ¢ praticando og mais . actos
da Lei, ou estyllo mas creacoos de movas
Villas. i

Art. 6. No impedimento
novas Villas pora os fins
antecedente, os Juizes de
da jurisdicao das que tiverom sido desmembradas
o5 ditas Villas, ou sendo Julgados, 09 respectivos
Juizes.

Att. 7. Os Juizes nomen
Villes, proverdo interinamente
Justica povamente

do Ouvidor, 0 o
declarados B0 arligo -
Fora, ou Ordinarios

dos para -8 novas
e pessons idneas,
creados, dando

os officios de
ia; e avocario

disso parte a0 governo da Provinc
s Autos findos, ¢ pendeates, que sendo do
pessoas residentes BO districto
estiverem mos Cartorios, ou correndo perante 08
do cuja jurisdieo tirer sido desmenbeado

do sun jurisdicao,

Juizes ,
esse Districto.

E pars o devida intel
Provincia tudo isto comm!
dente e Vereadores da
Villa de S. Jodo &El Rei, a fim de
a 4 execucao O mencionado Decreto,
s eapressades, na phre, que’ res-
s Lavras dy Funil. 1. G ,do
o Margo do 1852, — Manocl

figoncia, ‘o Presidente Ta
upica acs Srs. Proti-
Comra Municipsl da
sc darem

com urgenci
e as Instruccoe:
peita b Povoagao d
Quro-Preto em 5. d
Ignacio de Mello ¢ Sousa,

st Conforme. Antonio da Costa Brags

,@

Astro de Minas de 1835. Acervo

da Biblioteca Nacional.

O pelourinho tinha mdaltiplas finalidades, segundo

Camara Cascudo: funcdo penal (e nisso se aproximava
d.o tronco, existente nas fazendas), funcao jurisdicional
(ja que indicava a presenca de magistrado comarcio)
funcio publicitaria (posto que era o principal meio de,
comunica¢do da edilidade com os municipes) e, por
tudo isso, funcao simbélico-juridica (uma vez que era

um indice da autonomia juridica da municipalidade).”
Adea hoje, nos pequenos municipios brasileiros que
n‘ao possuem 6rgao de imprensa oficial, a jurisprudén-
cia patria aceita como valida a publicagao das leis e dos
atos administrativos da municipalidade por meio da afi-
xacdo em quadro de avisos na sede de prefeitura ou da
Camara Municipal — um resquicio do papel que um dia
teve o pelourinho. Isso tudo fazia do pelourinho ou pi-
cota um elemento de relativo orgulho politico dentro
da paisagem citadina, e explica porque a construcio dos
pelourinhos demandou, em muitos lugares, cuidadoso
Projeto estético. Por essas razdes, ele foi retratado va-
rias vezes em desenhos, gravuras e pinturas. Toda cida-
de tinha que ter o seu pelourinho em lugar de destaque
o primeiro 6rgio da comunicagio social. ’

Em 1925, o pintor paulista Benedito Calixto retratou
“Pelourinho e Arsenal da Marinha em Santos, 18507
(foto), hoje no acervo do Museu Paulista da Universida-
de de Sao Paulo (Museu do Ipiranga). Ao contrario das
dolorosas e conhecidas cenas de pelourinho pintadas
por Jean-Baptiste Debret, por exemplo, chama atencao.
no quadro de Calixto, a fun¢do publicitaria da constru—’
¢ao: um homem lé um edital ou uma sentenca afixada
na estrutura santista.

Benedito Calixto, “Pelourinho e Arsenal da Marinha em San-
tos, 1850, 1925, Museu do Ipiranga.

Nos seus cinco artigos, Cascudo menciona os pelouri-
nhos de Olinda, Recife e Natal. Lisboa, Porto e Coimbra
também tiveram pelourinhos notaveis — referidos nas at-
tes visuais e na literatura. O pelourinho da cidade de Jodo

20 5
De certa forma, fungoes semelhantes sio apontadas por ROSA
>

Anténio Manuel Amaro. Os Pelourinhos da Lusitinia (1820-1974): Do
Vandalismo Oitocentista a Reabilitagao pelo Estado Novo. Disserta(;i(.) de
Mestrado em Estudos do Patriménio. Universidade Aberta de Pot-
tuga!. Departamento de Ciéncias Sociais ¢ Gestao. Lisboa, 2014
passim. ’ ’
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Pessoa, onde habito, ficava na regido da atual Praga Rio
Branco, no centro histérico. Pelourinhos houve de pedra
e madeira, em distintos modelos, uns mais risticos, outros
bastante rebuscados. Um exemplo bastante inusitado ¢ o
pelourinho do Soajo, no norte de Portugal. A edificacio
de pedra rustica porta um chapéu tricornio e tem um ex-
pressivo rosto esculpido em sua parte mais alta (foto).”!

Pelourinho do Soajo (1514), em Portugal. Foto: Joseolgon/Wi-
kipédia

' H4 uma histétia em quadrinhos que se passa ao redor do pelout-

inho do Soajo: RUY, José. O Juiz de Soajo. Lisboa: Ancora, 2014. Mais
informagoes técnicas sobre esse pelourinho, além de outras imagens,
podem ser obtidas na base de dados do Sistema de Informacio
para o Patrimonio Arquitetonico de Portugal (SIPA), disponivel em
http://www.monumentos.gov.pt/.

Cascudo indicou que, no Brasil, os crimes que leva-
vam ao pelourinho eram os delitos contra a economia
popular, a tranquilidade e o decoro publicos. Os crimes
estavam descritos nas Ordenacbes Afonsinas e Ma-
nuelinas: “ladrées no peso dos viveres”, “quem punha
substancia estranha ao pao para aumentar-lhe o volu-
me”, “quem vendia peixe deteriorado” e “carne em mau
estado”, perturbagdo do sossego e da ordem, vadiagem,
crimes contra animais, as blasfémias publicas, a “tavo-
lagem bulhenta” (jogo), lesao corporal, porte ilegal de
armas, homem vestido de mulher e mulher vestida de
homem, os escravos ctiminosos etc.”> Os martires poli-
ticos iam para a forca ou eram fuzilados ou esquarteja-
dos; a maior parte dos escravos era duramente punida
nas senzalas e nos troncos das fazendas, sem direito se-
quer a julgamento.”

4"”0Onde Judas perdeu as botas”

O pelourinho, como ja mencionado, nao foi uma
invengdo nacional. Jd havia pelourinhos nas cidades
portuguesas e em muitas colonias lusitanas, durante a
expansio maritima. No direito comparado, é possivel
encontrar monumentos mais ou menos semelhantes
aos pelourinhos luso-brasileiros na historia juridico-po-
litica de diversos outros paises europeus. Na Espanha,
por exemplo, foram chamados também de “picota” ou
de “rollo” ou “rollo de justicia”, e estavam espalhados
em muitas cidades do reino. No Reino Unido, o “sto-
ck”, o “whipping-post” e o “pillory” estavam ligados as
penas corporais. Na Franca, existiu, como ja indicado, o
“pilori”, “échelle” ou “carcan”. Na Italia, por seu turno,
havia a “berlina”, a “gogna” e a “colonna infame” ou
“colonna della giustizia”, todas com finalidades asseme-
lhadas. Na Alemanha, existiam o pelourinho propria-
mente dito (“Pranget”), as estatuas de Rolando (“Pran-
germdnnchen”) e as cruzes de mercado (“Marktkreutz”),
onde os criminosos eram expostos a expiacio publica.

2  CASCUDO, Luis da Camara. O Simbolo Jutidico do Pelourinho
II1. in A Repiiblica, Natal /RN, edicio de 22/01 de 1950.

#  CASCUDO, Luis da Camara. O Simbolo Jutidico do Pelourinho
II1. in A Repiiblica, Natal /RN, edicio de 22/01 de 1950.

# O corajoso Rolando (ou Roldio) ¢ um petrsonagem da litera-
tura oral medieval. Teria sido um sobrinho de Carlos Magno, morto
numa batalha contra os mouros. Entre outros feitos, matou Marsilio,
o rei mouro de Zaragoza. Cascudo fala dessa figura em CASCUDO,
Luis da Camara. Mouros, Franceses e Judeus: Trés Presencas no Brasil. Sao
Paulo: Global, 2001.
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A pena para determinado delito poderia ser, por exem-
plo, meia hora de exposi¢ao no pelourinho local. Tam-
bém na Bélgica houve o “kaak”. Polonia, Roménia,
Suécia, Dinamarca, Austria, Holanda ¢ a antiga Tche-
coslovaquia tiveram, do mesmo modo, estruturas mais
ou menos equivalentes aos pelourinhos.

No importante acervo digitalizado de iconografia e
arqueologia juridicas do Prof. Karl Frélich (1877-1953),
hoje conservado no Max-Planck-Institut fiir Rechtsgeschichte
und Rechtstheorie, em Frankfurt, hda um exemplo curioso
e singular de pelourinho (Pranger), encontrado na cidade
austriaca de Heidenreichstein (foto).”® A estrutura, da-
tada do séc. XVII, é dotada de um sino, possivelmente
para potencializar a funcdo comunicativa e publicitaria
do pelourinho, e de um longo brago que empunha a es-
pada da justica (“Freyungsarm™), em alusao a sua funcao
simbolico-juridica.

O pelourinho de Heidenreichstein, na Austria: Espada e sino.
Arquivo do Prof. Karl Frélich.

% ROSA, Anténio Manuel Amaro. Os Pelourinhos da Lusitinia
(1820-1974): Do Vandalisnmo Oitocentista a Reabilitagao pelo Estado Novo.
Dissertacio de Mestrado em Estudos do Patriménio. Universidade
Aberta de Portugal. Departamento de Ciéncias Sociais e Gestao.
Lisboa, 2014, p. 24-29.

% http://sfregmpgde/sf/10201. A colegio iconografica do Prof. Karl
von Amira também esta disponivel online e ha exemplos muito interes-
santes de pelourinhos em https://amira.digitale-sammlungen.de/. O Prof.
Gernot Kocher, do Institut fiir Rechtswissenschaftliche Grundlagen, da
Universidade de Graz, na Austria, também mantém um banco de dados
sobte iconogtafia juridica em https://gams.uni-graz.at/ context:rehi.

Enquanto o sino poderia convocar os cidadaos para
a execucgio de uma sentenga ou uma assembleia na pra-
¢a, marcar o toque de recolher ou informar um incén-
dio, a espada de dois gumes se referia a for¢a, ao poder
que a justica deve ter para impor e fazer cumprir seus
julgamentos. E uma imagem, sem duvida, duplamente
significativa.”’

Esse braco armado com a espada era signo da
“Freiung” (era um “Freiungszeichen”), a liberdade para que
uma cidade pudesse ter um mercado ou feira e para apli-
car, autonomamente, o direito por juizes locais. Em outras
palavras, o “Freyungsarm” (o braco da liberdade) indicava
um sinal constitutivo de jurisdicdo ou um “Yuggo di immmni-
1d gindiziarie e fiscali”?® Fora dos peloutinhos, é encontrado,
por exemplo, em alguns emblemas, em mercados e certos
edificios publicos e em rara heraldica familiar.?’

Em outras localidades austrfacas, podem ser vis-
tos pelourinhos com brag¢os armados com espadas da
justica (“Arm der Gerechtigkeite”), embora sem qualquer
sineta, campainha ou campa. Sinos isolados, também,
podem ser vistos, instalados longe dos pelourinhos, em
algumas cidades. Esse sino tinha alguns apelidos: “Bier-
Slocke” (sino da cerveja) ou “Weinglocke” (sino do vinho),
porque marcava o toque de recolher e a proibicao de
venda dessas bebidas nas tabernas, ou ainda Waichterglo-

cke (sino de guarda), ja que era um sinal de alerta.”

A Dentsche Fotothek Dresden, por exemplo, guarda um
outro registro que, apesar de bem mais antigo que o
pelourinho de Heidenreichstein, ndo traz nenhum sino:
o pelourinho da cidade austriaca de Spittal an der Drau,
construido em 1529 (foto). Nele também se vé o brago
da justica com a espada (o tal “Freiungszeichen™) coroan-
do a coluna de pedra, em referéncia a autonomia da ju-
risdi¢ao e aos elevados poderes judiciarios.

7 STEININGER, Hermann. Pranger und Makrtsiulen im Wald-
viertel. Waldviertel. v. 17 (28), n. 7/9, 1968, p. 147-159.

# WIPFLER, Esther P. Freiung. In: Reallexikon zur Deutschen
Kunstgeschichte, Bd. X (2010), Sp. 700-715; in: RDK Labor, URL:
<https:/ /www.rdklabor.de/w/?0ldid=95494> [19.03.2021].

#  ZUGSCHWERT, Helga. Marktfreiungen in der Steiermark. In:
Blitter fiir Heimatkunde. v. 81, 2007 p. 19-29. Concretamente, uma
conversa com o eminente Professor Georges Martyn, da Universi-
dade de Gent, Bélgica, uma das maiores autoridades mundiais em
Histéria do Direito, indicou-me a fachada da Camara Municipal de
Laxenburg (Alemanha) e a parede da farmdcia “Het Sweert” (“A
Espada”), em Hasselt (Flandres, Bélgica), uma farmdcia do século
XVII que, antes, desde o séc. XVI, era uma espécie de albergue
onde se reuniam os vereadores.

% STEININGER, Hermann . Pranger und Makrtsiulen im Wald-
viertel. Waldviertel. v. 17 (28), n. 7/9, 1968, p. 147-159.

—_

FILHO, Marcilio Toscano Franca. Camara Cascudo e o Legal Design - A Visualidade do Direito entre Provincianismo e Globalizagdo. Revista de Direito Internacional, Brasilia, v. 17, n. 3, p.189-200,

2020

9



O pelourinho de Spittal an der Drau, na Austria, de 1529, na

Deutsche Fotothek Dresden.

Construcdes de certa forma semelhantes (com o
braco armado de espada, mas sempre sem o sino) po-
dem ser vistas, ainda, nos centros das cidades de Retz,
Hadres, Enzersdorf im Thale, Seefeld-Kadolz, Wuller-
sdorf, Pinkafeld, Donnerskirchen, DraBmarkt, Doellet-
sheim, Peggau, Grof3 Gerungs, Kefermarkt, Ulrichskir-
chen e BockflieB, todas na Austria. Essa profusio de
bracos armados nos pelourinhos austriacos ¢ um fe-
némeno restrito aquela zona central da Europa. Algo
assim sequer ¢ visto em outras regides germanofonas
como Alemanha, Suica, Luxemburgo e Liechtenstein,
por exemplo. Se houve, os pelourinhos foram destrui-
dos e nao chegaram até os dias de hoje.

O banco de dados do Sistema de Informacao para
o Patrimonio Arquitetonico de Portugal (SIPA) contém
a catalogacdo de mais de quatrocentos pelourinhos em
Portugal®. Por caprichos que as musas da historia ainda
nao desvendaram, em um unico caso, hd a presenca do
tal braco da justi¢a, num pelourinho lusitano. Trata-se

O Sistema de Informagio para o Pattimoénio Arquitetonico de

Portugal (SIPA) pode ser consultado em http://www.monumentos.
gov.pt/. SOUSA, Eliana Susana Miranda de. Vila do Conde no ini-
cio da Epoca Moderna: Construgao de uma nova centralidade. Dis-
sertagio de Mestrado em Arqueologia na Faculdade de Letras da
Universidade do Porto, 2013, p. 99.

do pelourinho quinhentista de Vila do Conde (foto),
de 1538, situado no norte do pais. Sabe-se, apenas, que
ele é contemporaneo dos pelourinhos de Spittal an der
Drau e outras construcdes na Austria (séc. XVI), mas se
desconhece o seu autor ou suas motivacoes.

Pelourinho de Vila do Conde, Portugal: o brago armado da

justiga. Foto: Bildarchiv Foto Marburg.

Em boa hora, o Dr. Anténio Manuel Amaro Rosa,
maior especialista lusitano em pelourinhos, advertiu-me
que existem, é verdade, mais dois pelourinhos quinhen-
tistas que, nessa perspetiva, aproximar-se-iam do de Vila
do Conde: seriam o de Nisa (foto), no Alentejo, zona
sul do pafs, que é encimado por uma espada (mas sem
o0 braco), e o de Campo Maior (foto), também no Alen-
tejo, que ¢ rematado por uma estatueta da Justica que
segura uma balanca e uma espada.

—_
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Pelourinhos de Nisa e Campo Maior no Alentejo. Foto: SIPA

O pelourinho de Campo Maior nos remete as es-
tatuas de Rolando (“Prangermdnnchen”), encontradas na
Alemanha ou mesmo as fontes da Justica (“Gerechti-
gkeitsbrunnen”) vistas na Suica e na Alemanha. De todo
modo, importa ter em conta também que nem todos
os pelourinhos portugueses conseguiram chegar até aos
nossos dias.

Atravessemos o oceano Atlantico. Hoje , quem
passar pelo centro da cidade historica de Mariana, em
Minas Gerais, encontrara — certamente surpreso — um
pelourinho nio com um, mas com dois bragos. A es-
pada da justica estd na mao direita, enquanto a balanca
da justi¢a fica na mao esquerda. Se, como visto, um pe-
lourinho ornamentado com uma espada ja era raro na
Buropa e, em particular, em Portugal, um pelourinho
com uma espada e uma balanc¢a no Brasil seria, entdo,
algo rarissimo. Que razdes teriam conduzido o seu au-
tor aquela concepcao? Camara Cascudo nio menciona

o pelourinho mineiro.

Pelourinho de Mariana (MG). Foto: Leandro Neumann Ciuf-
fo/Wikipedia.

E preciso registrar, todavia, que o pelourinho de
Mariana foi erguido em 1750 e demolido em 1871. O
atual pelourinho (foto) foi construido em 1970 a par-
tir da “assemblage” de pecas encontradas nos depositos
e almoxarifados do municipio, n3o necessariamente co-
nectadas com o pelourinho anterior. E, pois, resultado
de uma aglomerac¢io de diversos elementos esculturais,
conforme me confirmaram os eminentes Professores
Moacir Rodrigo de Castro Maia (UFR]) e Carlos Magno
de Souza Paiva (UFOP). Trata-se, pois, de um “falso
histérico” e, por mais bonito e curioso que seja, 0 pe-
lourinho de Mariana ndo tem a mesma eloquéncia mo-
numental dos pelourinhos austriacos e lusitanos acima
indicados. A semidtica visual hd de ser distinta.

FILHO, Marcilio Toscano Franca. Camara Cascudo e o Legal Design - A Visualidade do Direito entre Provincianismo e Globalizagdo. Revista de Direito Internacional, Brasilia, v. 17, n. 3, p.189-200,

* 2020

—_

9



Totalmente diverso ¢ o valor de um registro encon-
trado nos arquivos da Camara Municipal de Ouro Pre-
to, antiga Vila Rica. Ali se encontra uma solicitagio de
pagamento pela obra do novo pelourinho da cidade,
constando, em anexo, um esbogo do projeto desenvol-
vido.”? A data do pedido é 20 de abril de 1748. O projeto
construido era um pelourinho de cuja crista constava
um brago armado com uma espada, em tudo semelhan-

te a um “Freyungsarm” austriaco. Eis o projeto do pelou-
rinho de Vila Rica:

Pelourinho de Ouro Preto, antiga Vila Rica (1748). Arquivo

Publico Mineiro.

5 Consideracoées finais: “aCésar o que é
de César”

Todas as divagacoes feitas até aqui refor¢am que,
de fato, o direito nio ¢ apenas texto. A linguagem do
direito ¢ sinestésica, multissensorial. O pelourinho, por
exemplo, era quase um corpo de delito, de onde se pode

2 http://www.siaapm.cultura.mg.gov.br/modules/cmop/brtac-

ervo.phprcid=1109.

extrair toda uma retérica visual, localizada na intersecao
entre poder, direito ¢ imagem. Numa cidade do século
XVI, sem imprensa ou outros meios de comunicagio, a
presenca de um pelourinho era o que mais proximo se
conseguia ter da propria presenca do Estado.

Hoje, quando lemos escritos sobre teorias visuais
do direito, arqueologia juridica, antropologia juridica ou
folclore juridico, é impossivel ndo enxergar inumeraveis
afinidades com a sofisticada literatura produzida pelo
intelectual maltiplo e transtemporal que habitava aquele
casardo localizado entre os bairros potiguares da Ribeira
e da Cidade Alta, o homem elegante que era capaz de
apreciar, com o mesmo entusiasmo, as histérias diver-
tidas de Ary Barroso em uma noitada numa boate da
moda (em cena flagrada pela Revista Fon-Fon, foto) e,
com grande exulta¢do, densas discussoes filologicas so-
bre a literatura germanica medieval ou conversas com
vaqueiros, feirantes, lavadeiras e pescadores.

R R 5 SV

pondo dentro das deliciosas noites carioc o contsy mc‘v.‘% ;

nq:hudm“drhlu"':lltuq No flagrante acima tirado ’da cantora
ry Barroso e Mme. Jantot. com

Revista Fon-Fon. Acervo da Biblioteca Nacional.

Esse erudito, entrincheirado em Natal mas global
avant la lettre, a quem o povo de sua terra apelidou de
“o homem que sabe de tudo”, sabia, sobretudo, que o
saber é miscigenado e ndo comporta ser apartado em
disciplinas que nio dialogam. Com isso, aproximava-se
de grandes juristas como os irmaos Jacob e Wilhelm
Grimm ou Giovanni Bonifacio. Os irmaos Grimm se
notabilizaram por recolher a literatura oral alema nos
seus famosos “Kinder- und Hausmidrchen”, enquanto Cas-
cudo cometeu proeza semelhante em volumes inesque-
civeis “Lendas brasileiras”, “Contos Tradicionais do
Brasil” e “Geografia dos Mitos Brasileiros”. Em 1616,
¢ publicado “L’arte de’ cenni” (“A Arte dos Gestos”),
do jurista trevisano Giovanni Bonifacio; séculos mais
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tarde, Cascudo publicaria o seu “Hist6ria dos Nossos
Gestos™.

Ao prefaciar o seu proprio classico “Coisas que o
Povo Diz”, sobre os ditados populares, Cascudo fez
questdo de mencionar uma quadra do amigo Adelmar
Tavares:

“A verdade Popular
Nens sempre ao sabio condiz

Mas ha verdade serena

Nas coisas que o povo diz”™

Tinha toda razao. E desse mesmo povo a sabedoria
cuja autotia se perde nos ventos da memoria: “Quem s6
sabe direito sequer direito sabe”.
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Resumo

O presente artigo estuda como a integragio politica e econdémica da Unido
Europeia influencia o turismo e como o turismo, enquanto atividade
econdmica, pode promover desbordamento do bloco econémico. A pesqui-
sa demonstra relevancia, pois elucida como a cultura, com base na ética
patrimonial de uma sociedade, pode contribuir para o desenvolvimento re-
gional e social europeu. O estudo tem como marco tedrico as legislagdes
referentes ao bloco europeu e de outros organismos internacionais que os
paises sao signatarios. Estuda-se o modelo de integracao europeu, com base
no turismo cultural, observando-se sua ocorréncia e seu contorno pelo siste-
ma da entidade supranacional. Por fim, foca-se no turismo industrial, espe-
cificamente no patrimonio industrial, para demonstrar como esse turismo
pode reforcar a integracio da Unido Europeia. Desenvolveu-se a pesquisa
sob a metodologia juridico-tedrica e raciocinio dedutivo, com pesquisa bi-
bliografica e documental. Conclui-se que a politica turistica aplicada ao pa-
trimonio industrial é uma forma de integracio eficaz, promovendo a uniao,
e o sentimento de pertencimento europeu pela comunidade.

Palavras-chave: Integracio Politica. Unido Europeia. Turismo Cultural.
Patrimonio Industrial. Pertencimento.

Abstract

This article studies how the political and economic integration of the Eu-
ropean Union influences tourism and how tourism, as an economic activity,
may promote the overflow of the economic bloc. Research elucidates how
culture, from a society’s heritage perspective, can contribute to regional and
social development. The theoretical framework of the study is the legisla-
tion referring to the European bloc and other international organizations,
to which the countries are signatories. The European integration model is
studied, based on tourism, observing its occurrence and its contour throu-
gh the supranational entity system. Finally, it focuses on industrial tourism,



specifically on industrial heritage, to demonstrate how
such tourism can strengthen the integration of the Eu-
ropean Union. Research was developed under the legal-
theoretical methodology and deductive reasoning, with
bibliographic and documentary research. At the end the
article concludes that the tourism policy on the indu-
strial heritage is a form of effective integration, promo-
ting unity, and the feeling of European belonging by the
community.

Keywords: Political Integration. European Union.
Cultural Tourism. Industrial Heritage.

1 Introducao

O turismo ¢ atividade cultural desenvolvida inicial-
mente para a contemplagio, pois o turista se dirige a lo-
cals que nao sejam o de residéncia, com fim de conhecer
e descobrir aquela localidade, que pode ser de interesse
por diversas facetas, como por exemplo, politica, tra-
di¢des, artes etc. Ao longo do tempo, tal atividade se
tornou muito rentavel para os mais diversos paises.

Diversos segmentos turisticos foram pensados para o
fomento econémico e nao sao poucos os paises que in-
vestem em turismo, seja apresentando sua culinaria, bele-
zas naturais, arquitetura, religiosidade ou tradi¢oes. Cada
pais adota sua legislacao propria, financiamentos e poli-
ticas publicas de fomento turistico, de forma que o turis-
mo passa a ser visto como legitima atividade econdmica.

Com a globaliza¢io, a expansio de migracodes e des-
locamentos turisticos, houve a necessidade de acordos
internacionais para realizacdo da unificacdo de certas
medidas de visitacao, de fronteiras e recep¢ao dos visi-
tantes temporarios. Em destaque, a Europa conseguiu,
com maior éxito, a promog¢ao internacional do turismo,
em relacdo a sua proposta de unificagdo e integragiao
europeia.

Dessa forma, o presente artigo estuda como integra-
¢ao da Unido Europeia incrementou o desenvolvimento
do turismo na regiao, e como essa atividade economica
permitiu o fortalecimento da integracdao do bloco comu-
nitario. Para isso, analisou a estrutura politica e juridica
do organismo supranacional, na condi¢ao de politicas
turisticas e regulamentacdo da matéria por suas comis-
sbes e oOrgaos decisorios. A pesquisa nido visa elucidar
uma regido especifica, ou pafs, mas sim mostrar como

a politica comunitaria, de gestdo continental consegue
organizar o turismo cultural e trazer a integridade com
base na identidade cultural, em uma regido que agrega
um pluralismo de tradi¢des e elementos culturais.

O artigo enfoca o turismo cultural, segmento que,
na comunidade europeia, desenvolve-se com a inten¢ao
de unificar e integrar contextos, paises, politicas, econo-
mia, legislacio, culturas e sociedades. A cultura, como
concepc¢io imaterial, consegue ser produzida com base
em elementos e estruturas ja presentes, demonstrando,
apenas, como as diversas culturas e tradi¢oes pertencem
40 mesmo sentimento europeu.

A pesquisa apresentada neste texto se centra na
analise do fomento ao turismo industrial, que poe em
destaque antigos prédios e areas que abrigavam indus-
trias dos mais variados setores. Em razao de fatores
como a globalizacdo e a expansio econdmica, as em-
presas migram desses antigos aglomerados em busca de
maiores espagos ¢ incentivos economicos. O processo
de desindustrializacio proporciona espagos vazios, em
deterioracdo pelo ndo uso, promove a perde de senti-
do, reconhecimento e importancia, gerando uma perda
economica na regiado que pode ser recuperada, em parte,
pelo turismo industrial.

Logo, a patrimonializagdo desses lugares promove
uma revalorizacdo da sociedade para com essas areas,
que foram revitalizadas, e apresentam-se como parte da
historia da industrializacdo europeia. O patrimoénio cul-
tural é um elemento que comporta, em si, sentimento,
identidade, e aspectos histéricos arquitetonicos e esté-
ticos de uma regiao, de um estado ou de uma pequena
localidade. Os bens culturais figuram como um espelho
de um momento social, que necessita de atencao e pro-
tecdo, por outro lado, seu compartilhamento, consegue
unificar narrativas que, porventura, se mostram distante.

Dentre varios papéis desempenhados pela Unido
Europeia e sua politica de integragdo, a inser¢io de um
sentimento europeu se mostra oportuna para diminuir
tensdes, diluir fronteiras, estabelecer um traifego em to-
das as areas da comunidade. Ao passo que também pro-
move as economias dos paises. Tal intencdo promove
ndo somente a ecologia dos espagos, 0 seu reuso, mas
também conta e contextualiza uma narrativa comum
de um continente onde surgiu a Revolucio Industrial.
Consequentemente, se promove a integracao politica,
social e juridica da Unido Europeia, demonstrando essa
raiz histérica comum aos membros desta.
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O trabalho conta com pesquisa bibliografica, racio-
cinio dedutivo, com metodologia juridico-tedrico, para
explicar o modo de gestdo, organizag¢ao e legislacio de
atores estatais e interestatais, relativo a Unido Europeia
e a seu processo de integracdo. O marco tedrico deste
trabalho constitui as legislacGes internacionais em ambi-
to da Unido Europeia. Ainda se estuda o turismo cultu-
ral, suas balizas internacionais e comunitarias e analisa-
-se o turismo em contexto do patrimonio industrial na
Europa demonstrando sua importincia como elemento
importante na integracdo do bloco europeu.

2 Turismo como integracao entre
sociedade e cultura

O turismo ¢ uma atividade econémica cultural hu-
mana com a finalidade de contempla¢io e conhecimen-
to de locais que nao sejam o de domicilio. Pode ser eco-
nomicamente rentavel, pois o turismo, tanto em nivel
internacional quanto nacional, promove interdepen-
déncia entre agentes publicos e privados, estrangeiros
ou nao para regulamentar suas atividades. Turismo se
associa a ideia de repouso, a diversio, esportes, a cultura
e a natureza'. O turismo, compreende-se como um fe-
némeno de estada realizada por pessoa fora de seu do-
micilio, por periodo consecutivo inferior a um ano, com
fins de lazer, negdcios ou outra atividade que atenda a
esses requisitos™.

Apesar de ser um conceito formatado em nivel in-
ternacional pela Organizacio Mundial do Turismo,
existem outras definicdes sobre o tema na doutrina
cientifica da drea, que ampliam ou reduzem o alcance e
a defini¢do de turismo. A partir de Hunziker e Krapf’,
traduz Badar6* que

turismo € o conjunto das relacoes e dos fen6menos
produzidos pelo deslocamento e permanéncia de
pessoas fora do seu local de domicilio, sempre que

os ditos deslocamento e permanéncias nio estejam
motivamos por uma atividade lucrativa.

Com efeito, independentemente das conceituacdes

' OMT. Cidigo de ética mundial para o turismo. Brasil: Ministério do

Turismo, 1999.

> OMT. Cédigo de ética mundial para o turismo. Brasil: Ministério do
Turismo, 1999.

> HUNZIKER, Walter; KRAPY, Kurt. Grundriss der allgemeinen
Fremdenverkebrslehre. Verlag: Polygraph, 1942.

4 BADARO, Rui Aurélio de Lacerda. Direito do turismo: histéria e
legislacao no Brasil e no exterior. Senac, 2002. p. 20.

legais e cientificas, o turismo promove o acesso a cultu-
ra de outros povos ou grupos, a natureza, a comunica-
¢a0, bem como o intercambio de experiéncias. Por isso,
o Cédigo de Etica Mundial para o Turismo preconiza
que o tutismo seja experimentado com abertura de es-
pirito e a aprendizagem, com tolerancia e sustentabili-
dade’. Dessa forma,

o turismo, a natureza e a cultura estido
intimamente associados, pois a base dos
deslocamentos tutisticos estd vinculada aos
atrativos que contenham tais particularidades,
assim como a ordenacio da oferta das
localidades deve estar alicercada nos aspectos
que atuem como caracterizadores das mesmas.
Estabelecer a¢es de planejamento, ordenagio
e coordenacio do turismo e da cultura significa
envolver a comunidade receptora nas decisoes,
para que, posteriormente, se possa proceder a
uma adequada promogao da localidade e criar
condigbes de propiciar o desenvolvimento
harmonico e equilibrado da atividade turistica.’

O Cédigo de Ftica Mundial para o Turismo pro-
poe um engajamento do turismo cultural. Logo, as re-
lagoes simbdlicas, as transformacgdes que afetam direta
e indiretamente os bens culturais ndo sdo percebidas
em sua totalidade. A realidade é que a tomada do pa-
trimonio cultural como objeto disponivel ao turismo,
sua refuncionalizacio turistica, para esse setot, promove
intervengoes positivas e negativas, que necessitam ser
pensadas para serem implementadas. A adequagdo dos
usos desses objetos ligados a uma histéria, tradicdo ou
a um povo, mas que a0 MEesSMo tempo pertence a ou-
tro contexto socioespacial e contemporaneo, precisa ser
considerada em relacdo ao estabelecimento do plano
turistico.’

O manejo do turismo cultural permite a aproxi-
magao entre uma sociedade e o patrimoénio cultural.
Como aponta Sotratti, o estabelecimento de rotas tu-
risticas, além da valorizacdo dos bens culturais, permite
o desenvolvimento mercadolégico desses bens atraindo
consumidores internos e externos. “A interpretacio do

5

OMT. Cidigo de ética mundial para o turismo. Brasil: Ministério do
Turismo, 1999.

¢ BAHL, Miguel. Fatores ponderdveis no turismo: sociais, culturais e
politicos. Curitiba: Protexto, 2004. p. 33.

7 SOTRATTI, M. A. Tutismo cultural ¢ patriménio cultural:
aproximagdes e contrastes. [n: MARAFON, G. J.; SOTRATTI, M.
A.; FACCIOLIL, M. (org). Turismo e territirio no Brasil e na Itdlia: novas
perspectivas, novos desafios [online]. Rio de Janeiro: EdUER], 2014.

p. 22-40.
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patrimonio no turismo cultural acrescenta valor ou in-
tensifica a experiéncia do turista em determinado atrati-
vo, uma vez que alia o entretenimento ao conhecimento

mais profundo dos bens culturais”.®

O projeto turfstico deve envolver atores publicos,
privados, sociais, estabelecer o ponto de confluéncia, as
externalidades, a valoracdo, os fendmenos advindos da
promocao turistica a localidade. O turismo, por seu pos-
sivel impacto positivo no desenvolvimento econémico
de uma regiao, promove a integragio de diversos setores
empresariais, e amplia o encontro com novas culturas,
ambientes, politicas, gastronomia, musica, arquitetura,
o que fomenta interesses por conhecer e contemplar
outro lugar.

Uma politica turistica deve se fundamentar com
base na integracio da sustentabilidade e da cultura, fo-
mentando o desenvolvimento economico, a troca de
culturas, sem o limite de alcance as leis. Os acordos in-
ternacionais e politicas publicas devem observar a apli-
cagao desses preceitos basicos.

3 A politica integrada da Uniao
Europeia no ramo do turismo

A integracao politica de uma regido ¢ uma possibi-
lidade de dissolver barreiras, dentre elas a de circulacao
de pessoas, o que incentiva o turismo e, por consequén-
cia, a troca cultural. A integragdo ¢é interessante, pois
fomenta a economia, a0 facilitar a entrada de bens, ser-
vigos e pessoas, 0 que, indiretamente, ja fomenta a area
turistica e promove, ainda mais, regides conhecidas ou
cria novos pontos de turismo. A integracdo, apesar de
atrativa e em longo prazo, possibilita beneficios, requer
cuidados e empenho, e ndo pode ser entendida e aplica-
da como um processo simples e rapido.

A integracdo deve ser pacifica e voluntaria, pois
consiste em uma aparente dissolucdo de fronteiras e de
transferéncia de competéncias, até entdo exclusivas e
soberanas de um Estado para um poder supranacional,
que realiza uma articulagdo, que busca estar em harmo-
nia com a vontade da maioria dos paises europeus, res-

8 SOTRATTI, M. A. Tutismo cultural ¢ patriménio cultural:
aproximacgoes e contrastes. In: MARAFON, G. J.; SOTRATTI, M.
A.; FACCIOLIL, M. (org). Turismo e territirio no Brasil e na Itdlia: novas
perspectivas, novos desafios [online]. Rio de Janeiro: EdUER], 2014.
p. 22-40. p. 34.

peitando suas necessidades e possibilidades. Objetiva-se
o desenvolvimento em conjunto. Assim, estabelecem-se
institui¢bes supranacionais comuns a todos os mem-
bros “de modo a estabelecer uma ordem juridica capaz
de aplicar, executar e controlar a devida observancia pe-
las proprias instituicdes e pelos 6rgaos nacionais™.

A integracdo nao perfaz um processo linear, nem
se aplica, com plena observancia, as premissas tedricas
formuladas por especialistas. Devem ser observadas
para compor a integracdo “[...| as diferencas substan-
ciais entre as normas culturais, as experiéncias histori-
cas, as estruturas sociais, a localizacdo geoestratégica e
os regimes politicos dessas regides do mundo [...]”".
Logo, nao sio todas ou quaisquer competéncias perten-
centes a0s paises que serdo objetos de cessao a entidade
supranacional, serdo atribui¢bes pontuais, que possuem
abrangéncia dilatada ou que permitam regular e inter-
ferir em todos os membros, aprofundando, progressi-
vamente, o processo de integra¢ao, niao ignorando suas
especificidades que se destacam em relagdo a inser¢io
da legislacdo comum a legislagio patria de cada pais.

Sdo as institui¢oes, a ordem juridica, as competén-
cias, as politicas comunitarias, geradas com base na su-
jeicao voluntaria dos Estados membros, a essa suprana-
cionalidade, que deverdo dirimir e regular assimetrias e
desigualdades entre os paises signatarios. Na atualidade,
a integracdo performada pela Unido Europeia (UE) ¢ a
mais bem-sucedida dos modelos tentados ou existentes
no mundo.

A integracio se inicia com base na Comunidade Eu-
ropeia do Carvao e do Ago (CECA), uma unido econo-
mica e politica dos principais materiais para desenvolvi-
mento industrial e social, e agora regional.

Ao Tratado da Comunidade Europeia do Carvio
e do Ago seguiram-se o Tratado da Comunidade
Hconémica FEuropeia (CEE) e o Tratado da

Comunidade Europeia de Energia Atomica, ambos
celebrados em 1957. Assim, trés comunidades

DIZ, Jamile B. M.; CARNEIRO, Caio C. (Re)visitando o ptrima-
do das normas de direito europeu: a evolugao historica da primazia e
seus primeiros desdobramentos jurisprudenciais. Revista Juridica, Cu-
ritiba, v. 04, n. 49. p. 255-284, 2017. Disponivel em: http://revista.
unicuritiba.edu.br/index.php/Rev]Jur/article/view/2294/1424.
Acesso em: 7 jun. 2018.

1" SCHMITTER, Philippe C. A experiéncia da integracio cu-
ropeia e seu potencial para a integracio regional. I.#a Nova, Sio
Paulo, n. 80, p. 9-44, 2010. DOL: http://dx.doi.org/10.1590/S0102-
64452010000200002. Disponivel em: https://www.scielo.br/scielo.
php?script=sci_arttext&pid=50102-64452010000200002&Ing=en
&nrm=iso. Acesso em: 7 jun. 2018.
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se estruturaram no continente europeu, as quais
instituitam um Conselho ¢ uma Comissao unicos,
a congregar todas elas. Por meio do Tratado de
Bruxelas, firmado em 1965, formou-se apatrato
organico composto por quatro institui¢oes seminais
a fase ulterior de integragdo: o Parlamento, a Corte
de Justica, o Conselho e a Comissio unicos,
que compunham o entdo nascente Mercado
Comum Europeu. Todavia, o grande passo para
a formacdo da vindoura Unido Europeia foi dado
com a assinatura, em 1986, do Ato Unico europeu.
Tratava-se de acordo internacional sinalado entre os
doze Estados-membros da Comunidade Europeia,
visando ao aprofundamento da integracio
econ6émica e lancando as bases para a postera
integracdo politica, que culminou no advento do
Tratado de Maastricht (1992) e na consolidacio
definitiva da Unido Europeia.!

Entre 2007 e 2009, ocorreram as ultimas mudancas
no desenho institucional da Unidao Europeia, atualizan-
do e desbordando de competéncias e instituindo o euro
como moeda em varios paises signatarios. O Tratado de
Funcionamento da Unido Europeia de 2007 (TFUE) e o
Tratado de Lisboa de 2009 (TUE) trazem, em seus tex-
tos, rol de principios relativos a transferéncia de poderes
ao 6rgao supranacional e delimitam quais as competén-
cias atribuidas a Unido Europeia, de forma a consolidar
os acordos de integracio que tinham sido assinados até
aquele momento. Os pactos firmados visam, também,
“[...] impedir que o exercicio dessas competéncias nao
exceda os limites que os Estados signatarios conferiram

a atuacio do bloco supranacional”'?.

O estabelecimento de uma organizacio comunita-
ria, como a Unido Europeia, da ao ente supranacional
o poder de decisdao, em conjunto com os membros sig-
natarios. Dessa forma hd a uniformizacio e¢ harmoniza-
¢do de politicas ¢ legislagdes no bloco, sem rupturas ou
discordancias prejudiciais aos interesses da comunidade
europeia.

As medidas de harmonizac¢do sio de competéncia

da Unido, devendo ser aprovadas pelo Patlamento
Europeu e pelo Conselho da Unido Europeia,

' DIZ, Jamile B. M.; CARNEIRO, Caio C. (Re)visitando o prima-
do das normas de direito europeu: a evolugao historica da primazia e
seus primeiros desdobramentos jurisprudenciais. Revista Juridica, Cu-
ritiba, v. 04, n. 49. p. 255-284, 2017. Disponivel em: http://revista.
unicuritiba.edu.br/index.php/Rev]Jur/article/view/2294/1424.
Acesso em: 7 jun. 2018.

2 DIZ, Jamile B. M.; CARNEIRO, Caio C. (Re)visitando o prima-
do das normas de direito europeu: a evolugao historica da primazia e
seus primeiros desdobramentos jurisprudenciais. Revista Juridica, Cu-
ritiba, v. 04, n. 49. p. 255-284, 2017. Disponivel em: http://revista.
unicuritiba.edu.br/index.php/Rev]Jur/article/view/2294/1424.
Acesso em: 7 jun. 2018.

conjuntamente, tepresentam o principal 6érgio
decisério da Unido Europeia. Por um lado, o
Parlamento Europeu, com a escolha dos seus

representantes por meio de eleicGes diretas,
para exercer as responsabilidades legislativas,
orgamentarias e  supervisionar as politicas

nacionais, a fim de exercer o controle democritico
das instituicdes. De outro lado, o Conselho da
Unido Europeia tem a competéncia para aprovar e
coordenar as politicas comunitarias.”

No rol de competéncias expressas no Tratado Fun-
cionamento da Unido Europeia (TFUE), esta a possibi-
lidade de legislar sobre o desenvolvimento do turismo.
E no artigo 6° alinea d) do TFUE! que se estabelece a
competéncia para adotar acdes de apoio, coordenacio
ou complementar acoes de Estados signatarios sobre o
turismo. O TFUE desdobra o tema em um titulo pro-
ptio, em seu texto. No artigo 195°", encontram-se as
diretrizes bases para o fomento do turismo, ressaltan-
do a necessidade de uma codecisio entre Parlamento
Europeu e o Conselho (Conselho da Unido Europeia),
pois sdo atores supranacionais capazes de legislarem.

A importancia da decisio em conjunto ¢ demonstrar
e efetivar na comunidade o papel democratico das insti-
tui¢les, a integracdo ¢ a participacao ampla. Esse siste-
ma organizado em Parlamento e Conselho sdo analogos
ao sistema bicameral e a atores externos a organiza¢ao
dos Estados-membros. “O Patlamento dispoe, assim,
de meios para influenciar a preparagio de textos legisla-
tivos através de programas comunitarios”*"’; ele é dire-
tamente eleito pelos cidadios para exercerem funcoes,
sobretudo, legislativas. O Conselho ¢ a instincia com

13 SILVA, Alice Rocha da; SANTOS, Ruth Maria Pereira dos. As
diretivas europeias como norma reguladora do direito administra-
tivo global. Revista de Direito Internacional, Brasilia, v. 13, n. 3, p. 355-
373, 2016. p. 366.

" Artigo 6°. A Unido dispoe de competéncia para desenvolver
acoes destinadas a apoiar, coordenar ou completar a agdo dos Es-
tados-Membros. Sao os seguintes os dominios dessas a¢oes, na sua
finalidade europeia: a) Protecdo e melhoria da saude humana; b) In-
dustria; ¢) Cultura; d) Turismo; €) Educacao, formacio profissional,
juventude e desporto; f) Protecio civil; g) Cooperagao administrativa.
B Artigo 195°. [...] 2. O Patlamento Europeu e o Conselho, delib-
erando de acordo com o processo legislativo ordinario, estabelecem
as medidas especificas destinadas a completar as a¢des desenvolvi-
das nos Estados-Membros para realizar os objetivos enunciados no
presente artigo, com exclusio de qualquer harmonizacio das dis-
posices legislativas e regulamentares dos Estados-Membros.

16 No original : Le Patrlement se voit ainsi doté de moyens
d’influencer I’élaboration des textes législatifs par des programmes
communautaires.

7 KRAMER, Ludwig; KROMAREK, Pascale. Droit communau-
taire de 'environnement. ler oct. 1991 - 31 déc. 1993. Revue Juridigue
de l'Environnement, 0. 2-3, p. 209-248. 1994. p. 212.
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representantes designados pelos Estados, sua compe-
tencia ¢ de regular as politicas da Comunidade, regula-
mentando as agoes a serem realizadas pela Comunidade
Europeia como bloco'.

A materializagdo de uma codecisio no campo do
direito comunitario europeu déa-se principalmente por
meio de Regulamentos e Diretivas, atos legislativos esta-
belecidos, respectivamente, no art. 288° do TFUE". O
Regulamento® estabelece principios, define condicoes
para que os signatarios, em observancia a posicao da
Unido Europeia, os implementem; os regulamentos,
quando aprovados, sao vinculativos e eles ostentam
atributos da supranacionalidade normativa, a saber: pri-
mazia, aplicabilidade imediata e efeito direto™. “Os re-
gulamentos estabelecem regras, impdem obrigacGes ou
conferem direitos a todos que se incluam ou passem a

incluir na categoria de seus destinatarios”*.

A Diretiva®, por sua vez, assemelha-se 2 compe-
téncia concorrente, que fixa objetivos gerais suprana-

8 JANS, Jan H.; VEDDER, Hans. Eurgpean environmental law: after
Lisbon. Apollo Books, 2012.

¥ Artigo 288°. Para exercerem as competéncias da Unido, as insti-
tuicoes adotam regulamentos, diretivas, decisdes, recomendagoes e
pareceres. O regulamento tem carater geral. B obrigatério em todos
os seus elementos e diretamente aplicivel em todos os Estados-
Membros. A diretiva vincula o Estado-Membro destinatario quanto
ao resultado a alcangar, deixando, no entanto, as instancias nacionais
a competéncia quanto a forma e aos meios [...].

2 Artigo 14°. Sem prejuizo do disposto no artigo 4° do Tratado da
Unido Europeia e nos artigos 93°, 106° e 107° do presente Tratado,
e atendendo a posi¢do que os servicos de interesse econémico geral
ocupam no conjunto dos valores comuns da Uniao e ao papel que
desempenham na promogio da coesao social e territorial, a Unido
e os seus Estados-Membros, dentro do limite das respetivas com-
peténcias e no ambito de aplicagio dos Tratados, zelardo por que
esses servicos funcionem com base em principios e em condi¢oes,
nomeadamente econémicas e financeiras, que lhes permitam cum-
prir as suas missoes. O Parlamento Europeu e o Conselho, por meio
de regulamentos adotados de acordo com o processo legislativo or-
dinario, estabelecem esses principios e definem essas condi¢des, sem
prejuizo da competéncia dos Estados-Membros para, na observan-
cia dos Tratados, prestar, mandar executar e financiar esses servigos.
UNIAO BUROPREIA. Tratado sobre o Funcionamento da Unido Enropeia
(TFUE). 2007. p. 54.

2 UNIAO EUROPEIA. Tratado sobre 0 Funcionamento da Unido Eu-
ropeia (I'FUE). 2007.

2 MELO, Lucas Fonseca e; AMARAL JUNIOR, José Levi Mello
do. O efeito direto das diretivas e os direitos fundamentais. Revista
de Direito Internacional, Brasilia, v. 13, n. 2, p. 536-563, 2016. p. 542.

# Artigo 23°. [...] O Consclho, deliberando de acordo com um
processo legislativo especial e apds consulta ao Parlamento Eu-
ropeu, pode adotar diretivas que estabelecam as medidas de co-
ordenagio e de cooperagio necessarias para facilitar essa protegao.
UNIAO BUROPREIA. Tratado sobre o Funcionamento da Unico Europeia
(TFUE). 2007. p. 58.

cionais, a serem seguidos pelos Estados-membros. No
entanto, compete a cada pafs elaborar sua propria legis-

lagdo para executar os objetivos™ ».

As diretivas  vinculam os Estados-Membros
quanto aos objetivos a serem alcangados dentro
de um determinado prazo, deixando, no entanto,
as instancias nacionais a competéncia quanto a
forma e aos meios a utilizar. As diretivas tém de
ser transpostas para o direito interno de cada pais
de acordo com os seus procedimentos especificos.”

A diretiva precisa ser internalizada pelos Estados-
-membros, um ato obrigatorio a ser realizado em prazos
estipulados e nos termos da propria diretiva. Esta nio
deve ser confundida com o instituto juridico da recep-
¢ao normativa. Constitui-se como um ato voluntario do
ordenamento juridico, realizando um filtro entre as not-
mas ja postas a serem inseridas no novo modelo juridico
do pais. A internaliza¢ao, ainda, vincula os signatarios
da comunidade a comunicarem, periodicamente, a co-
missdo sobre as medidas tomadas para execucdo dos
objetivos das diretivas internamente.”’

Todo esse longo processo de integragdo descrito,
desagua, necessariamente, no turismo, bem como inter-
fere no seu desenvolvimento em ambito da comunidade
e nas politicas intergovernamentais. Desde o Tratado de
Roma em 1957, o turismo é considerado uma acio co-
munitaria, com adog¢ao de medidas em prol do mercado
comum e da paridade de desenvolvimento economico.
Em 1987, com a assinatura do Tratado Unico Europeu,
houve a eliminagdo de entraves para o livre fluxo de
mercadorias, pessoas, servicos e capitais, consequen-
temente o turismo cresceu e foi considerado essencial
para o éxito da integra¢ao™.

Em 1990 surge a Diretiva 90/314/CEE referente
as viagens, férias e circuitos organizados. Esta funciona
como uma regulamentacio dos direitos dos consumi-

% UNIAO EUROPEIA. Tratado sobre o Funcionamento da Unido Eu-
ropeia (I'FUE). 2007.

»  Como apontam Machado, Vidal e Café (2017, p. 23) “|...] tem-se
assistido a um movimento de aumento do nivel de harmoniza¢io na
transposicao das regras entre os Estados-membros, que acaba por
subverter a defini¢ao deste instrumento legislativo da Uniao, trans-
formando estas diretivas praticamente em regulamentos”.

% MELO, Lucas Fonseca ¢; AMARAL JUNIOR, José Levi Mello
do. O efeito direto das diretivas e os direitos fundamentais. Revista
de Direito Internacional, Brasilia, v. 13, n. 2, p. 536-563, 2016. p. 543.

" MELO, Lucas Fonseca ¢; AMARAL JUNIOR, José Levi Mello
do. O efeito direto das diretivas e os direitos fundamentais. Revista de
Direito Internacional, Brasilia, v. 13, n. 2, p. 536-563, 2016.

% ESTOL, Judith; FONT, Xavier. European toutism policy: its
evolution and structure. Tourism Management, v. 52, p. 230-241, 2016.
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dores, que também pertence ao rol de competéncias,
nos acordos de integracio®. O objetivo foi impulsionar
o setor do turismo, harmonizando as leis, garantindo
protecao a nivel supranacional aos consumidores e a
interesses economicos, sendo uma forma de alcancar
o mercado interno, em paralelo, a expansdo e coesiao
politica do Mercado Unico™.

O Tratado de Maastricht, assinado em 1993, foi pou-
co significativo na politica de desenvolvimento do tu-
rismo, apesar de reconhecer a necessidade de uma a¢ao
intergovernamental em relagdao ao tema e permitir que
as instituicOes atuassem com maior legitimidade. Com o
comeco da vigéncia do Tratado de Amsterda de 1999,
elaborou-se relatério que buscava promover a¢oes com
base em a¢des mais ecoldgicas, os chamados “Livros
Verdes”, o que conduziu a industria do turismo a buscar
adequacOes a nova demanda de sustentabilidade e pro-
tecdo ambiental trazidas pela ECO-92.

Em 2003, destaca-se, seguindo a politica de desen-
volvimento do turismo, apresentada no Regulamento
n.° 138/2004, que discortia sobre as contas econdmicas
da agricultura na comunidade. Apesar de versa sobre o
plano rural, o regulamento definiu critérios para o tu-
rismo rural, o agro turismo e servigos deles derivados.
“Trata-se, nomeadamente, da transformacao de produ-
tos agricolas na propria exploragdo, da silvicultura, da

serracdo de madeira, do turismo etc.”!

Somente a partir de 2007, quando os tratados que
reformou a Unido Europeia foram finalmente
politica do
claramente formulada, promovido pela Comissio
Europeia (CE). O fato de ter demorado tanto foi em
parte porque os Estados-Membros relutavam em

implementada a turismo, houve

renunciar a parte de suas competéncias domésticas
para a UE e em parte devido a natureza do turismo.
[...] Os papéis do Parlamento Europeu (PE) e do
Conselho da Unido FEuropeia (CONSELHO)
sdo relevantes para a discussdo, pois sio as duas

#  CONSELHO DAS COMUNIDADES EUROPEIAS. Diretiva
90/314/CEE do Conselho, de 13 de junho de 1990, relativa as via-
gens organizadas, férias organizadas e circuitos organizados do. Jor-
nal Oficial da Unido Europeia, n. 1. 158, p. 59-64, 23 jun. 1990.

% ESTOL, Judith; FONT, Xavier. European toutism policy: its
evolution and structure. Tourism Management, v. 52, p. 230-241, 2016.
3 CONSELHO DA UNIAO EUROPEIA. Regulamento (CE)
n.° 138/2004 do Patlamento Europeu e do Conselho, de 5 de
dezembro de 2003, sobre as contas econdémicas da agricultura na
Comunidade (Texto relevante para efeitos do EEE). Jornal Oficial da
Unido Enropeia, n. 1. 033, p. 1-87, 05 fev. 2004.

institui¢des envolvidas no processo legislativo.”

A demora em proporem um proficuo projeto do tu-
rismo resultou na Agenda 2007, que delineia uma abor-
dagem mais sustentavel, estabelecendo metas, objetivos,
principios a serem seguidos, para alcangar um turismo
competitivo e sustentavel em face dos recursos naturais
e culturais™. Com promocio da Agenda 2007:

a rede proporcionou importante alavancagem
para a formulagdo da politica turistica e, ainda
assim, importante, a declaracio de “participagio
voluntaria” das regides foi a unica garantia que
a CE tinha de consolidar um modelo turistico

europeu, uma vez que o turismo permaneceu uma

medida comunitaria e, portanto, a implementagio
35 36

da Agenda 2007 nio era obrigatéria.

Contudo, aos poucos, essa agenda sustentavel ganha
um carater vinculativo, por via dos Regulamentos e Di-
retivas. O Regulamento n.° 1073/2009, ao estabelecer
regras de acesso ao mercado internacional dos servi-
¢os de transportes de veiculos automotores, conferiu
20 turismo o dever de observar as normas ambientais,
utilizando meios de transportes que respeitem o meio
ambiente”’.

Em 2011, a Ditetiva 2011/92/EU abordou a avaliacio
dos efeitos de projetos publicos e privados no meio am-
biente, especialmente os que possam ter alguns impactos
consideraveis nele. Dentre os projetos elencados no texto

2 No original: Only since 2007, when the treaties which reformed the Enro-
pean Union were finally implemented, has there been clearly formulated tonrism
policy, promoted by the European Commission (EC). That it should have taken
50 long was partly becanse Member States were reluctant to relinquish part of
their domestic powers to the EU and partly because of the nature of tour-
ism. [...] The roles of the European Parliament (EP) and the Council of the
European Union (COUNCIL,) are relevant to the discussion as they are both
institutions involved in the legislation process.

% HESTOL, Judith; FONT, Xavier. European toutism policy: its
evolution and structure. Tourism Management, v. 52, p. 230-241, 2016.
*  ESTOL, Judith; FONT, Xavier. European toutism policy: its
evolution and structure. Tourism Management, v. 52, p. 230-241, 2016.
»  ESTOL, Judith; FONT, Xavier. European toutism policy: its
evolution and structure. Tourism Management, v. 52, p. 230-241, 2016.
p. 238.

% No original- The network provided important leverage for the formulation
of tourism policy and yet, importantly, the ‘voluntary participation’ statement
by the regions was the only guarantee the EC had of consolidating a European
tourism model, since tonrism remained a Community measure, and therefore the
implementation of Agenda 2007 was not compulsory.

7 CONSELHO DA UNIAO EUROPEIA. Regulamento (CE)
n. 0 1073/2009 do Parlamento Europeu e do Conselho, de 21 de
Outubro de 2009, que estabelece regras comuns para o0 acesso ao
mercado internacional dos servicos de transporte em autocarro e
que altera o Regulamento (CE) n. 0 561/2006 (Texto relevante para
efeitos do EEE). Jornal Oficial da Unido Europeia, . 1. 300, p. 88-105,
14 nov. 2009.
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do Anexo 11, aparece a atividade turistica que, por pressu-
posto, encontra-se submetido a Diretiva em razdo da di-
mensao do projeto, localizacao, dos efeitos cumulativos a
outros projetos, ao uso de recursos naturais, producao de
residuos, poluicio e tisco™. No mesmo ano, aprova-se o
Regulamento n.° 692/2011 que estabelece o plano supra-
nacional para o desenvolvimento, produgio e difusao de
relatdrios contendo estatisticas europeias sobre o tutismo”.
Os relatorios descrevem e analisam as ocupagoes de alo-
jamentos, periodicidade, caracteristicas dos deslocamentos
tutisticos e dos visitantes, pontos de visitagao, gastos e afins.
Por fim, tem-se 0 Regulamento n.° 1255/2011 (revogado
em 2014 pelo Regulamento n.° 508/2014) que aprofunda a
politica de integracdo matitima, utilizando o turismo costei-
ro, matitimo e insular, de forma sustentavel®.

Com os dados estatisticos, apresentados em 2012
para o Parlamento e o Conselho Europeu, a previsao da
UE era de um crescimento do turismo na regiio:

o tutismo tornou-se um dos maiores geradores de
emprego e de rendimentos na Unido Europeia e
um motor essencial de crescimento econémico e
desenvolvimento. A contribui¢io global das viagens
e do turismo para o emprego ¢ estimada em 18,8
milhGes de postos de trabalho em 2011 e é provavel
que venha a aumentar para 20,4 milhdes até¢ 2022.
Os visitantes estrangeiros gastaram cerca de 423
mil milhoes de délares em 2011 e prevé-se que este
valor aumente para 547 mil milhoes em 2023."

As informagSes foram usadas para ampliar politicas
da Comunidade em relacdo ao turismo, com a elabora-
¢do de novas abordagens e incentivos para a concretiza-
¢do do crescimento da atividade nos anos subsequentes.
Destaca-se que, a partir desses elementos, iniciou-se a

¥ CONSELHO DA UNIAO EUROPEIA. Diretiva 2011/92/
UE do Parlamento Europeu e do Conselho, de 13 de dezembro de
2011, relativa a avaliacdo dos efeitos de determinados projetos publi-
cos e privados no ambiente Texto relevante para efeitos do EEE.
Jornal Oficial da Unido Europeia, n. 1. 26, p. 1-21, 28 jan. 2012.

% CONSELHO DA UNIAO EUROPEIA. Regulamento (UE) n.
©692/2011 do Parlamento Europeu ¢ do Conselho, de 6 de Julho de
2011, relativo as estatisticas europeias sobre o turismo e que revoga
a Diretiva 95/57/CE do Conselho Texto relevante para efeitos do
EEE. Jornal Oficial da Uniao Enropeia, n. 1. 192, p. 17-32, 22 jul. 2011.
“ CONSELHO DA UNIAO EUROPEIA. Regulamento (UE) n.°
1255/2011 do Parlamento Europeu e do Conselho, de 30 de Novem-
bro de 2011, que estabelece um programa de apoio ao aprofunda-
mento da politica maritima integrada Texto relevante para efeitos do
EEE. Jornal Oficial da Unido Eurgpeia, n. 1. 321, p. 1-10, 5 dez. 2011.

1 CONSELHO DA UNIAO EUROPEIA. Diretiva 2011/92/
UE do Parlamento Europeu e do Conselho, de 13 de dezembro de
2011, relativa a avaliacdo dos efeitos de determinados projetos publi-
cos e privados no ambiente Texto relevante para efeitos do EEE.
Jornal Oficial da Unido Europeia, n. 1. 26, p. 1-21, 28 jan. 2012.

revisdo e uniformiza¢do dos procedimentos de emissao
de vistos, principalmente, para os paises, de fora da Co-
munidade, que possuem grande numero de solicitagoes,
despertando substancialmente interesse pelo fluxo tu-
ristico e a economia.

Com o Regulamento n.° 549/2013, aptimorou-se o
sistema europeu de contas satélites, propostas na inte-
gra¢ao politica para uma contabilidade comum, quadros
comparativos e apuracio de resultados dos investimen-
tos. No ambito do turismo, as contas satélites fornecem
uma visao dos recursos, utilizacdes de bens e servicos
para os segmentos de tutismo, bem como da sua relevan-
cia para o emprego nacional, intergovernamental, com
base na adequada aplicabilidade da sustentabilidade®.

Ao longo do processo politico e juridico de integra-
¢do europeia, outras medidas pontuais e pequenas atua-
lizagdes foram realizadas, nao configurando modifica-
¢Ses profundas no campo dos acordos comunitarios. A
medida que a integracio se concretiza, cada vez precisa-
-se menos de instrumentos vinculantes e de primazia
para concertar e delimitar politicas comunitarias.

A expansido da integra¢do turfstica permitiu, com
certo €xito, nova perspectiva econdmica, ecologica e de
lazer, propiciando beneficios aos segmentos turisticos,
quanto ao acesso, e a procura deste tipo de lugares turis-
ticos para visitacdo. Os pafses recebem, hoje, além dos
visitantes domésticos e internacionais, os de pafses da
Comunidade, em razao de uma abertura de fronteira e
dos servicos aduaneiros. O turismo cultural, por exem-
plo, tornou-se acessivel e essencial para a economia,
com o fortalecimento dos espagos europeus e a produ-
¢ao de novas rotas turisticas e difusdo, incrementando o
reconhecimento cultural.

4 Turismo cultural na Europa como
integracao entre a culturaeo
ecolagico

A Europa ¢ uma regido de alta demanda turistica,
dados apresentados na resolucio de 2014-2019 pelo
Parlamento Europeu apontam a regidao como o primei-

2 CONSELHO DA UNIAO EUROPEIA. Regulamento (UE) n.
©549/2013 do Parlamento Europeu e do Conselho, de 21 de Maio
de 2013, relativo ao sistema europeu de contas nacionais e regionais
na Unido Europeia Texto relevante para efeitos do EEE. Jornal Ofi-
cial da Uniao Enropeia, n. 1. 174, p. 1-727, 26 jun. 2013.
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ro destino tutistico no mundo®. A justificativa para a
elevada procura ¢, principalmente, por ser a regiao his-
torica, berco da civilizacio ocidental, de uma estética,
filosofia, de producao cultural, artistica, politica e social,
exportada ao longo de séculos para outras regides. Tudo
isso pode ser designado com base no termo cultura, in-
dicando tanto um produto ou processo:

no primeiro caso, cultura significa o resultado do
conjunto de atividades artisticas e culturais, na
forma de produtos tangiveis ou nao. Nele, a cultura
consiste em edificios, musicas, dangas, pinturas,
festivais, entre outros produtos. No segundo caso,
cultura assume amplitude antropoldgica, referindo-
se a0 modo de vida de uma determinada populagao.
Neste sentido, pode-se dizer que existe uma
cultura brasileira, pernambucana, paulistana, entre
diversas outras. [...] Na literatura analitica, podem
ser distinguidos dois conjuntos de defini¢oes
sobre turismo cultural. O primeiro define turismo
cultural a partir da demanda (motivos, percepcoes
e experiéncias de viagem), enquanto o segundo
foca aspectos da oferta (consumo de atracdes
previamente classificadas como culturais). As
definigbes baseadas na demanda apresentam
turismo cultural sob o foco das motivagdes de
viagem e percepgdes e experiéncias pessoais dela
oriundas. Neste sentido, nao sio os atributos de
espacos ou objetos, mas as interpretagbes dadas a
experiéncia tutfstica, que definem se ela pode ou
nao ser classificada como cultural. Trata-se de um
conceito baseado na demanda por experiéncias
culturais, a partir do repertério e das circunstancias
de cada turista.*

Segundo dados da OMT de 2019, a Europa recebe
51% do deslocamento tutistico no mundo, sendo res-
ponsavel por metade das chegadas internacionais do
mundo, seguidas pela Asia e Pacifico, com 1 em cada
4 chegadas.

% COMISSAO EUROPEIA. COM/2014/086 final. Comuni-
cacio da comissdo ao patlamento europeu, ao conselho, ao comité
econémico e social europeu e ao comité das regides: Uma estratégia
europeia em prol do crescimento e do emprego no setor do turismo
costeiro ¢ maritimo. Eur-Lex. Disponivel em: https://eur-lex.cu-
ropa.cu/legal-content/PT/TXT/?qid=1595271880681&uri=CEL
EX:52001DC0665. Acesso em: 7 jun. 2018.

#  KOHLER, André Fontan; DURAND, José Carlos Garcia. Tu-
rismo cultural: conceituagio, fontes de crescimento e tendéncias. Tu-
rismo-Visdo e Agao, v. 9, n. 2, p. 185-198, 2007. p. 187.

Grafico 1 - Chegadas de estrangeiros a Europa no ano de 2018

Europe accounts for half of the world’s international arrivals,
followed by Asia and the Pacific with 1 in 4 arrivals

Middle East 4%

International tourist arrivals, 2018 (% share)

Fonte:*. UNWTO, 2019, p. 6.

De acordo, ainda, com outros dados levantados pela
OMT, a Europa representa 39%, mais de um terco, das
receitas internacionais de turismo, como se vé no grafi-
co 2. Bvidencia-se que a densa procura pela regido pode
ser decorrente da sua politica turfstica que permite o
transito de pessoas, facilita o processo de vistos e acesso
a informacdes essenciais.

Grafico 2 - Destinos dos turistas no Mundo em 2018

Europe represents almost 40% of international tourism receipts,
followed by Asia and the Pacific with almost one third

Middie East59;  AMca 3%

Amerlcas 23% Europe 39%

Receipts

Asla and the Pacific 30%

International tourism receipts, 2018 (% share)
Source: World Tourism Organization (UNWTO).

Fonte: . UNWTO, 2019, p. 6.

A Buropa ¢é o destino turistico mais procurado no
mundo, representando 51% da procura, conforme in-
dicativos da Resolucdo do Parlamento Europeu (2015),
e com perspectiva de crescimento nos proximos anos.
O turismo cultural é reconhecido como um dos seg-
mentos turisticos de importancia global, principalmente
para o continente europeu, que, em previsoes feitas pela
OMT, podera aumentar muito mais do que outros tipos

® UNWTO. International Tourism Highlights. 2019 Edition. Madrid:
World Tourism Organization, 2019. DOI: https://www.e-unwto.
org/doi/book/10.18111/9789284421152. p. 6.
6 UNWTO. International Tourism Highlights. 2019 Edition. Madrid:
World Tourism Organization, 2019. DOI: https://www.e-unwto.
org/doi/book/10.18111/9789284421152. p. 6.
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de segmentos tutisticos*’.

O turismo cultural representa um turismo de bom
investimento dentro do préprio setor, pois as expres-
soes culturais dos povos podem ser valorizadas, preser-
vadas e inseridas na produgao econdémica. Entretanto, o
interesse nesse tipo de turismo nao ¢ presente em todos
0s grupos sociais, visto a pluralidade politica, economi-
ca e cultural da Unido Buropeia, o que pode acarretar
um impacto negativo como a transformacio de bens
culturais em objeto de consumo e desejo turistico e a
ruptura com a identidade local e originalidade de desses
bens. Ha, por parte da construgao politica de um turis-
mo cultural, a preocupa¢ao em preservar as tradi¢oes e
a diversidade cultural: “[...] a valorizacdo de bens cultu-
rais materiais e consagrados como patrimoénio cultural
como os principais atrativos turisticos a serem estrutu-
rados, organizados e promovidos pelos gestores publi-

cos e privados do turismo”*.

O turismo cultural envolve bens tangiveis e/ou in-
tangiveis, méveis e/ou iméveis ou habilidades humanas,
de valor histérico, artistico, como monumentos histo-
ricos, museus, arquitetura, folclore, lendas e contos,
comida, vestuarios e o modo vida de uma regidao. Suas
origens remetem a visitas da aristocracia europeia, ins-
tigado pela curiosidade, em experimentar o ter conhe-
cimento das antigas culturas que formatam a sociedade
atual, como se vé:

as origens do turismo cultural no mundo ocidental
remetem ao Séc. XVII, quando membros da
aristocracia  britanica viajavam pela Europa
continental, principalmente por cidades e sitios
histéricos ligados a cultura classica, como parte
integrante de sua formacao educacional, no que se
convencionou chamar Gran Tour. Esta viagem, de
acordo com Towner (1985), obedecia a um duplo
objetivo: educacdo e prazer. Apesar de iniciado no
século XVII, o turismo cultural permaneceu restrito
auma pequena parcelada sociedade até os anos 1970
e 1980, quando deixou de ser atividade exclusiva de
uma elite rica e educada para se transformar em um

segmento do mercado turistico mundial.®’

O turismo cultural é um consumo do passado, da
histéria e das memorias, materializadas em objetos, mo-

7 NIEMCZYK, Agata. Cultural toutists: “An attempt to classify
them”. Tourism Management Perspectives, v. 5, p. 24-30, 2013.

#  MARAFON, G. J; SOTRATTI, M. A; FACCIOLI, M. (org.) Tu-
rismo e territorio no Brasil e na Itdlia: novas perspectivas, novos desafios
[online]. Rio de Janeiro: EQUER], 2014. p. 25.

¥ KOHLER, André Fontan; DURAND, José Carlos Garcia. Tu-
rismo cultural: conceituagio, fontes de crescimento e tendéncias. Tu-
rismo-Visdo e Agao, v. 9, n. 2, p. 185-198, 2007. p. 189.

numentos, documentos, arquivos, espacos e paisagens
histéricas. E também a identificacio de tradicdes, cul-
turas, antigas e contemporanea de um pafs ou regido.
O turismo cultural propde-se a estabelecer uma expe-
riéncia entre o ambiente cultural, o natural, o visitante e
o visitado, representadas em objetivos técnicos e inter-
nacionais como os encontrados na Carta do Turismo
Cultural®.

O turismo cultural é aquela forma de turismo que
tem por objetivo, entre outros fins, o conhecimento
de monumentos e sitios histérico-artisticos. Exerce
um efeito realmente positivo sobre estes tanto
quanto contribui — para satisfazer seus préprios
fins — a sua manuten¢do e protecio. Esta forma
de turismo justifica, de fato, os esforcos que tal
manutencao e prote¢io exigem da comunidade
humana, devido aos beneficios socioculturais e
econémicos que comporta para toda a populagio
implicada.

Portanto, esse tipo de segmento turistico tem como
objetivo o enriquecimento do conhecimento, apresen-
tando herancas, memorias e historias de vida de outros
povos, o que possibilita conhecer as diferencas e seme-
lhancas entre seres humanos. A vivéncia antropologica
que o turismo cultural instiga, poder adquirir ou revelar
referéncias culturais que poderiam até entdo ser igno-
radas.

Uma politica publica para o turismo cultural permite

o resgate da cultura local; a conservacio manutenc¢io e

restauro de monumentos, documento e arquiteturas; va-

lorizacao das tradiges locais ou regionais; preserva¢ao

do patrimonio cultural; o desenvolvimento e a educagao

social. Esse desenvolvimento do tutismo cultural é ob-
servado pela Unido Europeia:

o ambiente natural e o patriménio cultural,

nomeadamente arquitetonico, sao os recursos do

turismo Europeu. Sdo as paisagens variadas, os

locais historicos e os monumentos artisticos da

Huropa que constituem o seu interesse turistico. As

acoes desenvolvidas com o fim de salvaguardar este

patriménio comum representam, portanto, também
um interesse mais diretamente econémico.

O turismo cultural permite 2 Unido Europeia propor
ao turista uma forma perene e diversificada de lugares
a se conhecer, a0 passo, que mantém a produtividade, a
economia local e regional. Pois como incentivo turistico

¥ ICOMOS. Carta de Turismo Cultural. 1976. Disponivel em:
http://portaliphan.gov.br/. Acesso: 21 jun. 2020.

51 COMISSAO EUROPEIA. Para uma politica Comunitaria do
Turismo, primeiras orientagoes (n. © 84 /C 115/02). Jornal Oficial das
Comunidades Enropeias, n. C 115, p. 2-28, 30 abr. 1984. p. 194.
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e planejamento supranacional, cidades ou espagos antes
desconhecidos ou pouco explorados podem se tornar
relevantes pela sua culinaria, pela sua arquitetura unica,
pelo modo de falar, cantar, das artes ou por seu contex-
to historico. O encorajamento, fora de estagOes turis-
ticas famosas, poderia ser favorecido por uma politica
de precos adequada, por uma recepgao mais persona-
lizada e intimista com a localidade, promovendo uma
expetiéncia mais viva e real para o visitante™. J4 para
as localidades notorias, pela efervescéncia de visitagoes,
podem-se aplicar novas tecnologias, espagos, e roteiros
para a manutencao de visitas.

A promogio do turismo cultural pela Unido Eu-
ropeia se permeia com os beneficios percebidos por
Bahl*: incitando ao resgate cultural, o reconhecimen-
to, o pertencimento dos habitos e costumes; a conser-
vagdo, manuten¢ao e restauracao de espagos e objetos
tradicionais; revalorizacio e revitalizacdo da tradicao;
desenvolvimento de programas educacionais e a partici-
pacio da comunidade local e/ou regional.

Independentemente de qual regido se proporia o
fomento ao turismo, deve-se vincular tal proposta ao
pensamento ambiental e a sustentabilidade, satisfazen-
do exigéncias, tanto dos acordos firmados quanto de
cidaddos e visitantes.

Os objetivos a atingir sdo: prevenir e minimizar
a incidéncia do turismo no ambiente e no
territério de destino; gerir o crescimento dos
transportes; incentivar uma industria atenta a
nfvel local e um turismo responsavel, enquanto
fator de desenvolvimento sociocultural. As ag¢des
de coordenagio e de parceria a todos os niveis,
a partilha de informacdes e uma abordagem
voluntaria, bem como a adop¢io de medidas para
aumentar a competitividade das empresas europeias,
sao consideradas essenciais, a titulo preliminar. Os
peritos atribuem a Comissio um papel importante
em matéria de aplicagdo. Os instrumentos propostos
s20: — uma cooperagio politica e um 6rgao baseado
na patceria, construidos a partir de uma abordagem
consensual, a fim de identificar e definir os alvos
prioritarios para a realizacdo dos principios em
matéria de turismo sustentavel; — um 6rgio técnico
(“observatério do turismo”) que forneca o saber-
fazer e a experiéncia e proceda regularmente a
vigilancia e a produgio de relatérios com base em
indicadores fidveis.**

52 COMISSAO EUROPEIA. Para uma politica Comunitaria do
Turismo, primeiras orientagoes (n. © 84 /C 115/02). Jornal Oficial das
Comunidades Enropeias, n. C 115, p. 2-28, 30 abr. 1984.

% BAHL, Miguel. Fuatores ponderdveis no turismo: sociais, culturais e
politicos. Curitiba: Protexto, 2004.

3 COMISSAO EUROPEIA. COM/2001/0665 final. Comuni-

Um dos principais programas produzidos ¢ o “Cida-
des Huropeias da Cultura”, uma politica cultural criada
em 1985, antes mesmo da formatac¢ao atual da UE, que
promove como capitais da cultura europeia diversas ci-
dades da Comunidade. F uma forma de incrementar o
turismo, a economia e a integracdo politica de forma
pontual e organica, aproximando povos europeus, con-
duzindo a descoberta de afinidades culturais e incenti-
vando o deslocamento de cidadiaos da Comunidade e de
fora dela. A escolha de cidades como Atenas e Florenca,
como primeiras capitais culturais, delineia os objetivos
politicos de reavivar a narrativa de uma civiliza¢do eu-
ropeia, de ilustrar como a heranga cultural, deixada por
esses momentos, estao presentes na comunidade™.

Em 1990, altera-se o programa para a inclusao de
estados nao participantes da comunidade, com base na
primazia de serem paises que tivessem abertura cultu-
ral e democratica. Outras mudancas referem-se a pos-
sibilidade de duas cidades partilharem, no mesmo ano,
o titulo de cidade cultural, nao devendo concentrar-se
proximas em uma mesma area, manter o balanceamen-
to entre grandes e pequenas cidades alvos e a inser¢ao
de uma perspectiva ecoldgica e sustentavel nas cidades
antes, durante e depois desse projeto.

Para além disso, os programas culturais apresentados
pelas cidades passaram a ter, necessariamente, uma
dimensio europeia, facto que suscita interpretacdes
diversas, mas que deveria assentar sempre na
cooperagao. Ou seja, cada cidade deve organizar um

programa de eventos culturais que realce também o
patriménio comum [...]*.

Em 2006 o programa insere novas recomendagoes,
a sustentabilidade é uma dessas, que prevé sua aplicagdo
durante todo o manejo do programa, nas instalagoes,
nos eventos, ou seja, nas fases de candidatura e imple-
mentacao, até o final do projeto. O Programa das Ca-
pitais Culturais proposta pela UE proporciona novos
conhecimentos interligacdes e cooperacdes nos setores
culturais, que ja contam com uma adesio até 2033.

O investimento no turismo cultural se da pela va-
lorizacao de monumentos, como forma de reafirmar a

cacio da Comissao ao Conselho, ao Parlamento Europeu, ao comité
econémico e social e a0 Comité das Regides - Uma abordagem co-
operativa para o futuro do turismo europeu. Eur-Lex. Disponivel
em: https://eur-lex.curopa.cu/legal-content/PT/TXT/?qid=1595
273246057&uri=CELEX:52014DC0086. Acesso em: 7 jun. 2018.
»  PORTELINHA, Ruthia. A dimensao cultural da integracio europeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009.

% PORTELINHA, Ruthia. A dimensao cultural da integracio europeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009. p. 59.
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importancia de uma cultura europeia e por consequén-
cia fazer com que as pessoas busquem conhecer esses
locais e as obras. . uma forma de personificar o espi-
rito europeu (comunitirio) em patrimonios, sejam eles
famosos ou ndo, mas que possam constituir ¢ agregar
uma identidade europeia. Logo, “|...] ndo se trata de
apresentar, de dar uma informagao neutra, mas de tocar,
pela emogio, uma memotia viva”?’

Os monumentos que tragam uma concep¢ao, um
sentimento de pertencimento europeus, sio, também,
uma politica de integracio, de valorizacio daquela loca-
lidade, mas de implementar uma unido, uma vontade de
construir essa unidade. Assim:

a dimensdo afetiva do patriménio ¢ também
um de seus elementos constituintes, manifesta
sob diferentes formas que revelam diferentes
apropriagdes e, portanto, sentidos que se tem do
passado. Patriménio aqui se aproxima do conceito
de lugares de memoria, que para Nora sio esses
espacos de condensagdo de uma memoria coletiva,
parecem reter o que na verdade comprovam nio
mais existir. Ao mesmo tempo, ¢ na experiéncia, no

jogo social, que sdo investidos de sentido os lugares
de patrimonio, ou o patriménio em si.*®

E aqui se destacam duas acGes que promovem
esse simbolismo de sentimento comunidade europeia:
a Marca do Patriménio Europeu e a Casa da Histéria
Buropeia. O primeiro foi estabelecido no ambito da
Decisao n.° 1194/2011 que reune sitios notaveis com
um valor europeu simbolico, significativos na histéria,
na cultura da Europa e na integragao europeia, podendo
ser monumentos; localiza¢oes naturais; subaquaticas; ar-
queoldgicas; industriais ou urbanas; paisagens culturais;
lugares de memoria; patrimonio imaterial. A estratégia
objetiva o refor¢o do didlogo intercultural, o sentimento

de pertenca e valorizacio nacional e regional.”

A Casa da Histéria Europeia, inaugurada em 2017,
¢ o museu da Buropa e para a BEuropa, é o espaco de
imersdo na histéria continental e dos rumos atuais que
a cercam, apresentando a historia da integracao politica
do continente, é a Europeiza¢ao do patrimoénio. E

37 CHOAY, Francoise. A alegoria do patriminio. Sio Paulo: Unesp,
2017. p. 18.

*  FERREIRA, Maria Leticia Mazzucchi. Patrimonio: as vatias di-
mensdes de um conceito. Histdria em Revista, UFPel, Pelotas, v. 10,
2004. p. 2.

¥ CONSELHO DA UNIAO EUROPEIA. Decisio n. °
1194/2011/UE do Patlamento Europeu e do Conselho, de 16 de
Novembro de 2011, que cria uma agdo da Unido Europeia relativa a
Marca do Patriménio Europeu. Jornal Oficial da Uniao Europeia, n. 1.
303, p. 1-9, 22 nov. 2011.

[...] a concretizacdo de praticas culturais aliadas a
criagio de narrativas supranacionais, ou meta —
narrativas, a materializacio de uma consistente
politica que frequentemente se designa de

Europeizagio, tendente a reforcar os principios de

integracio da Uniao Europeia®

Por fim, em 2017, por meio da Decisio (UE)
2017/864, em conjunto do Patlamento Europeu e do
Conselho, estabeleceu-se, para o ano seguinte (2018),
o Ano FEuropeu do Patriménio Cultural. Nas razdes da
Decisdo, o patriménio cultural representa uma abor-
dagem integrada a memoria, a identidade, o didlogo, a
coesdo e a criatividade da Europa, pois revela a impor-
tancia cultural, ambiental, social e econémica, o didlogo
intercultural e elemento vital para a cooperagao inter-

nacional®.

A Unido Europeia investe no turismo, principalmen-
te o cultural, como forma politica de integracao da co-
munidade ¢ o desenvolvimento econémico e captagio
de receita. Percebe-se que ha uma diversidade de me-
canismos e atividades implementadas para atingir seus
objetivos. O turismo cultural é um produto interessante,
pois ¢ economicamente viavel e rentavel, de valoriza-
¢do de uma localidade, de um pafs ou da regiao, logo,
sempre ha interesse pela protecio cultural, pelo desen-
volvimento de novas fontes de cultura, monumentos,
paisagem, para ampliar as rotas turisticas.

Em relacio as mais recentes formas de produto cul-
tural objeto de um turismo cultural, se destaca o patri-
monio industrial, uma forma de valorizagiao da historia
e da memoria do desenvolvimento industriario, iniciado
no continente europeu.

5 Patriménio industrial e turismo:
a preservacao da historia da
industrializacao na Europa

O patrimoénio histérico cultural é um produto turfs-
tico que resguarda fragmentos e representacao de uma
civilizagdo, protegendo e divulgando suas tradi¢Ges,

@ QUINTANILHA, Inés. Casa da Histéria Europeia: ensaio para
uma visita guiada a0 Museu Pan-Europeu. 2019. Disponivel em:
https://run.unl.pt/handle/10362/98124. p. 263-264.

6 CONSELHO DA UNIAO EUROPEIA. Decisio (UE)
2017/864 do Patlamento Europeu e do Conselho, de 17 de maio
de 2017, sobre o Ano Europeu do Patriménio Cultural (2018). Jornal
Oficial da Unido Europeia, n. 1. 131, p. 1-9, 20 maio 2017.
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culinaria, vestimentas, estética ou arquitetura. Mas vai
além disso, ja que se configura instrumento importante
para a prote¢ao da cultura, e pelo turismo, ainda garante
interacao entre individuos e a cultura local, garantindo
o direito de acesso, aquela cultura, as presentes e futu-
ras geracoes. Atualmente, o patrimoénio cultural que se
protege, em especial pelas Convengoes Internacionais
da UNESCO, sio os monumentos reconhecidos, paisa-
gens notorias por sua beleza e elementos significativos
para a histéria mundial.

Os monumentos representam, por vontade ou nao
da sociedade, aquilo que traz a lembranca o passado, ou
resquicio de algo a ser lembrado, como as ruinas, os re-
latos de guerra, o contraste entre as velhas e as novas
construcdes. A histéria, imagens das suas vitorias, derro-
tas, conquistas e fracassos, da sua evolugao ou de perso-
nagens que marcaram ¢ ainda permanecem na mente sao
partes das memorias coletivas. O patrimoénio cultural é
relevante do ponto de vista historico-social, pois percebe
os vestigios, relatos silenciosos do passado eivados per-
maneéncia e relevancia. Portanto, o patrimoénio cultural
consiste em muito mais do que um objeto estatico:

passa-se a valorizar ndo somente os vestigios
de um passado distante, mas também a
contemporaneidade, os processos, a produgio.
Nesse contexto, por exemplo, nio mais apenas os
conjuntos urbanos homogéneos, representativos
de um determinado periodo histérico, passaram
a ser merecedores de prote¢do ou atencio oficial.
O patrimoénio cultural, considerado em toda a
amplitude e complexidade, comega a se impor
como um dos principais componentes N0 processo
de planejamento e ordenagio da dinamica de
crescimento das cidades e como um dos itens
estratégicos na afirmacio de identidades de grupos

e comunidades, transcendendo a ideia fundadora da
nacionalidade em um contexto de globaliza¢io.®*

A nova concepgao do que seja ou do alcance que o
patrimonio cultural pode ter ou ser levou a desdobra-
mentos de bens a serem tutelados, preservados. Novos
espacos, objetos, tradicdes passam a ser vistos atual-
mente como relevantes, porque, justamente, conseguem
trazer um sentimento de identidade, se faz parte de uma
sociedade ou do vestigio da narrativa vivenciada de uma
civilizacdo ao longo do tempo. Dentre varios, o patri-
monio industrial, como elemento historico, destacando-
-se, sobretudo, na Europa.
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SANTOS, Cecilia Rodrigues dos. Novas fronteiras e novos pac-
tos para o patrimonio cultural. Sdo Panlo Perspec., Sio Paulo, v. 15, n.

2, p. 43-48, abr. 2001. p. 44.

O patriminio industrial compreende os vestigios da
cultura industrial que possuem valor histérico, tecno-
légico, social, arquitetonico ou cientifico. Estes vesti-
gios englobam edificios e maquinaria, oficinas, fabricas,
minas e locais de processamento e de refinacdo, entre-
postos e armazéns, centros de producio, transmissio
e utilizacdo de energia, meios de transporte e todas as
suas estruturas e infra-estruturas, assim como os locais
onde se desenvolveram atividades sociais relacionadas
com a industria, tais como habitacées, locais de culto ou
de educacio.®®

Patrimonio industrial insere-se no contexto de in-
dustrializagdo agregada ao sentido historico, cultural e
social a ser reconhecida, visando ao desenvolvimento
do turistico cultural. Tal patrimonio invoca 0 momento
da Revolu¢ao Industrial como um marco, que traz con-
sequéncias politicas, econémicas e sociais que perduram
ou se reformulam ao longo dos séculos. O processo in-
dustrial, promovido, inicialmente, na regido europeia,
produz incontaveis nimeros de fabricas, técnicas, apa-
relhos e os mais diversos objetos.

A partir de meados do século XVIII, as economias
da Gri-Bretanha e de outros paises se preocuparam
cada vez mais com “industria”, um termo que ji
havia indicado uma virtude e passou a significar
a producio de bens em larga escala. Algumas
cidades passaram a ser dominadas por fabricas e
canais e ferrovias que entregavam suas matérias-
primas e levavam seus produtos. Uma propor¢io
crescente da populagio da Europa passou a morar
em cidades. Essa “revolucio industrial” foi um
processo autossustentavel. Suas consequéncias
moldaram a sociedade em todas as nagGes europeias
nos séculos 19 e 20, e suas implicagdes globais estao

determinando nosso futuro.** %

O crescimento industrial, o crescimento do merca-

% TICCIH. Carta de Nizhny Tagil sobre o patriménio industrial. 17
jul. 2003. Moscou, Comissio Internacional para a Conservacio do
Patrimonio Industrial. Disponivel em: https://ticcihbrasil.com.br/
cartas/ carta-de-nizhny-tagil-sobre-o-pattimonio-industrial /.  Aces-
so em: 15 maio 2020.

% No original: From the mid-18th century the economies of Great Britain
and of some other countries became increasingly concerned with ‘industry’, a term
that had previously indicated a virtue and came to mean the production of goods
on a large scale. Some cities came to be dominated by factories, and by the canals
and railways that delivered their raw materials and took away their products.
An increasing proportion of the peple of Europe came to be city-dwellers. This
industrial revolution’ was a self-sustaining process. Its consequences have shaped
society in every European nation through the 19th and 20th centuries, and its
global implications are determining onr future.

% TRINDER, Battie. The Industrial Revolution in Europe. European
route of industrial heritage. Disponivel em: https://www.erih.net/
fileadmin/Mediendatenbank/Downloads/Essays/Barry_Trinder_
The_Industrial_Revolution_en.pdf. Acesso em: 7 jul. 2020.
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do consumidor, a ampliacio do nimero de fabricas, a
internacionalizagdo e a globalizacio do mercado con-
sumidor migram essas empresas para outros pafses e
continentes. Como impacto negativo existe: o abando-
no dos espacos industriais para novos e mais modet-
nas estruturas, com fins de crescimento e expansao. Os
antigos galpdes ficam sem uso, desalojados de fungao
e atividades, se tornam esqueletos arquitetonicos, rom-
pendo vinculos e referéncia produzidos durante anos
naquela localidade.

A desindustrializacao ¢ o fenémeno produtor de zo-
nas industriais degradadas em virtude do encerramento
ou transferéncia das atividades

[...] sendo uma reducio persistente da participacao
do emprego industrial no emprego total de um
pais ou regido. Com base nesse conceito, os assim
chamados paises desenvolvidos ou do “primeiro
mundo” teriam passado por um forte processo
de desindustrializacdo a partir da década de 1970;

ao passo que a América Latina teria passado pelo
mesmo processo na década de 1990 [...]°.

Rompe-se o vinculo entre sociedade (entorno) e as
industrias, o que gera perda da referéncia cultural da co-
munidade. Para garantir esse vinculo e a recuperacao da
referéncia social, foi preciso, ao longo do tempo, estudar
formas de realocar, ressignificar os espacos industriais e
descobrir as historias por tras deles, antes nao percebi-
das. A forma pensada para proteger esses espagos sig-
nificativos para as comunidades que se desenvolveram
em seu entorno foi ressignificar o patrimonio industrial
como patrimoénio cultural, que efetivamente é, resguar-
dando sua histéria e importincia, mas os conectando
com os novos valores mundiais de prote¢io ambiental.
Tais signos propoe uma nova destinagio para o espago,
bem como uma maior integra¢do e contato entre meio
ambiente natural e cultural, o entorno, o estado e socie-
dade, auxiliando uma reformula¢iao do vinculo perdido
com a desindustrializacio.

O processo de cura, da ferida a cicatriz, nao ¢é
linear nem automatico. Em vez disso, como na
cura psicolégica individual, o processo pode ser
ciclico, pode acontecer em ctapas, ¢ até mesmo
exigir trabalho ativo. Traz passados dificeis a frente

com tanta frequéncia quanto leva para longe deles, e
velhas feridas podem reabrir. Assim, enquanto uma

% OREIRO, José Luis; FEIJO, Carmem A. Desindustriali-
zagdo: conceituacdo, causas, efeitos e o caso brasileiro. Rex Econ.
Polit., Sio Paulo, v. 30, n. 2, p. 219-232, jun. 2010. DOI: https://
doi.org/10.1590/50101-31572010000200003.  Disponivel  em:
https:/ /www.scielo.bt/scielo.php?script=sci_arttext&pid=S0101-
31572010000200003&Ing=en&nrm=iso. Acesso em: 10 jul. 2020.

cicatriz carrega a capacidade potencial de curar,
recuperat e reconciliar, este ndo ¢ um desfecho
evidente, especialmente porque a cicatriz metaférica
se aplica aos processos de cura nas esferas social,
cultural e politica, e nao na biolégica. Além disso,
a metafora da cicatriz oferece uma maneira de
superar as muitas dicotomias da mudanga — antes
e depois, vencedores e perdedores, progresso e
declinio — e criar integralidade em vez disso.
E orginico e criado com base em significados

passados emaranhados com pontos de vista

presentes. Por causa dessa perspectiva integrativa,
e por reconhecer temporalidades ndo lineares, a
cicatriz pode ser considerada como uma alternativa
a uma abordagem palimpesestual.®’

Considerar esses rastros industriais articulados
como uma funcao memorativa, historica e cultural é um
processo que permite dar nova finalidade e readequacgao
dos espagos industrializados. Os objetos produzidos e
deixados como heranca das revolucdes industriais trans-
formam-se em patrimonio cultural. A ecologia atravessa
o panorama cultural, pois projeta, em espagos e objetos,
a recomposicao de sentido social, sem deixar de pre-
servar, manter e instituir no¢des e critérios ambientais
0 maximo possivel, ou seja, a retomada de um vinculo
cultural, perpassado pela interacao social urbana com o

meio ambiente.

O patrimonio industrial é uma categoria de patrimo-
nio cultural. “O trato do patrimonio nos remete a heran-
¢a acumulada ao longo dos anos, tanto por individuos
quanto por grupos, que reconhecem num determinado
bem singularidades especiais, seja de valor economico,
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afetivo ou simbdlico”®. O patrimonio industrial, dessa
forma, lida, especificamente, com a ressignificacido, a
reapropriagio e revalorizacio dos vestigios industriais,
decorrentes do processo desindustrializacio ou da ma-

nuten¢ao narrativa da industrializacdo, de espacos e seu

7 No original: The process of healing, from wound to scar, is neither linear
nor antomatic. Instead, as in individual psychological healing, the process may be
cyclical, can bappen in stages, and even demand active work. 1t brings difficult
pasts to the fore as often as it leads away from them, and old wounds may reopen.
Thus, while a scar bears the potential capacity to heal, recover, and reconcile,
this is not a self-evident outcome, especially since the metaphorical scar applies
to processes of healing in the social, cultural, and political spheres, rather than
the biological one. Furthermore, the scar metaphor offers a way to overcome the
many dichotomies of change—before and after, winners and losers, progress and
decline — and create integrality instead. It is organic and created on the basis of
past significances entangled with present standpoints. Because of this integrative
perspective, and because it acknowledges nonlinear temporalities, the scar can be
regarded as an alternative to a palimpsestual approach.

% MESQUITA, Zandor Gomes. O patriménio industrial como
elemento da paisagem cultural e a paisagem cultural conformando
o patrimo6nio industrial: uma relacdo conceitual. Espago ¢ Cultura, n.

40, p. 27-48, 2016. p. 28.
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entorno que receberam empresas fabris, que mantém a
sua existéncia e seu vinculo ou que foram abandonados.

A experiéncia do patrimonio industrial ndo se res-
tringe, exclusivamente, a materialidade dos espagos e
objetos,

seu conceito vai além, sendo parte constituinte da vida
de homens e mulheres comuns, que lhe confere valor
identitario e, através de seus estudos, faz-se possivel
compreender o tipo de industrializagio (e tecnologia)
de uma época, assim como o modo de vida da classe
trabalhadora correspondente. Os vestigios materiais
das atividades produtivas tais como, fbricas antigas,
ferramentas e edificacbes que as abrigam, tém uma
excepcional importincia nio s6 para o arquiteto,
construtor ¢ engenheiro, mas também para o
histotiador, socidlogo, arquedlogo, ou seja, todos
os estudiosos que tenham o desenvolvimento da
sociedade como foco de pesquisa, pois através destes
testemunhos materiais se faz possivel compreender
as transformacoes ocortidas em uma sociedade ¢ a
maneira pela qual estas se deram.”

O fenémeno da desindustrializagcio ocorre em todos
os paises que foram industrializados, na Europa isso
tem maior destaque, pois é o continente onde se origina
todo esse processo. Por isso, ¢ nesse mesmo continente
que a patrimonializacdo da memoria industrial se for-
mata. Do ponto de vista politico, no processo de inte-
gracio europeu, a valorizacio desse patrimonio cultural
industrial ¢ uma forma de relatar, expor, até mesmo de
revisitar uma esséncia comum a comunidade, toda tre-
gido, mesmo que os pafses tenham se industrializado
em momentos e de formas diferentes, fomenta-se uma
europeizagao do acervo cultural.

Os promotores do turismo do patriménio industrial
tém buscado melhorar a imagem dos antigos sitios
industriais e incentivar a valorizacio da tradicao
industrial. Os temas do patriménio industrial
abrangem os restos materiais da industria, como
complexos fabris, edificios e arquitetura, plantas,
maquinas ou comunidades inteiras com uma

Goodall e Beech
sugerem que o patrimoénio industrial consiste em

base industrial consideravel.
trés grandes categorias: edificios fabris, fontes de
energia utilizadas por maquinas industriais e meios
de transporte de materiais. A Carta Nizhny Tagil
para o Patrimoénio Industrial, adotada pelo Comité
Internacional para a Conservacdo do Patriménio
Industrial (TICCIH) na Russia em 2003, ampliou
o escopo dos sitios industriais; além de edificios,
oficinas, fabricas, minas e

maquinas, usinas,

armazéns, inclui também locais onde “a energia ¢

% MESQUITA, Zandor Gomes. O pattiménio industtial como
elemento da paisagem cultural e a paisagem cultural conformando
o patriménio industrial: uma relagao conceitual. Espago e Cultura, n.

40, p. 27-48, 2016. p. 33.

gerada, transmitida e utilizada, transporte e toda
a sua infraestrutura, além de locais utilizados para
atividades sociais relacionadas a industria como

habitagdo, culto religioso ou educagio”.”

Dar nova destinacdo a esses espagos ¢ contar uma
histéria coletiva, demonstrar que, desde sempre, esses
paises seguem um mesmo norte. A revitalizacado das
areas desindustrializadas promove reconexao social, re-
conhecimento, identidade e vinculo com o meio.

Assim, ¢ preciso abrir-se para outras ideias, como
a criacio de dreas de lazer, shows, manutencao da
paisagem da mina como representacio historica
da sociedade, turismo, ou mesmo a recuperagio
ambiental. Mantendo assim viva a meméria de um
elemento que participou da sociedade, portanto
tempo, estando enraizada no que é ser membro
daquela sociedade [...|”

Ao proteger o patrimonio industrial e o ressignificar,
este deve se adequar as novas demandas ambientais, rea-
lizando um alinhamento entre o passado industrial e o
presente preocupado com a prote¢io ambiental. A pre-
servacdo e a manutengao desses objetos e areas fabris,
por si, ja contribuem para o menor impacto ambiental,
em razdo do aproveitamento da estrutura existente.

A cidade de Manchester, berco da revolucio

industrial, foi pioneira neste caminho de
reconversio, procurando projetar-se como cidade
europeia da cultura, ndo sé6 em busca de turismo
e investimento estrangeiro, mas também para
contornar a hegemonia londrina. Glasgow e
Edimburgo insistiram igualmente na sua qualidade
de cidades europeias, no sentido de passar ao lado

da dominacio cultural de Londres.”

" No original: Promoters of industrial heritage tourism have songht to ingprove the

image of old industrial sites and enconrage appreciation for the industrial tradition.
The subjects of industrial heritage encompass the material remains of industry, such as
Jactory complexes, buildings and architecture, plants, machinery or entire commmunities
with a considerable industrial base. Goodall and Beech (2006) suggest that industrial
heritage consists of three broad categories: factory buildings, power sources used by
industrial machinery and means of transporting materials. The Nizhny Tagil Charter
Jor the Industrial Heritage, adopted by the International Committee for the Conserva-
tion of the Industrial Heritage (TTICCIH) in Russia in 2003, has broadened the
scqpe of industrial sites; in addition fo buildings, machinery, workshops, mills, factories,
mines and warehouses, it also includes places where ‘energy is generated, transmitted
and used, transport and all its infrastructure, as well as places used for social activities
related o industry such as housing, religions worship or education’
" XIE, Philip Feifan. Industrial heritage tourism. Channel View Pub-
lications, 2015. p. 39.
2 CUSTODIO, Maraluce Maria; RIBEIRO, José Claudio Junqueira.
Paisagem mineraria como elemento de construcao do sentimento de
pertencimento ao estado de minas gerais. /eredas do Direito: Direito Am-
biental e Desenvolvimento Sustentavel, Belo Horizonte, v. 16, n. 35, p.
87-121, out. 2019. DOL: http://dx.doi.org/10.18623/rvd.v16i35.1613.
Disponivel em: http://revista.domhelder.edu.br/index.php/veredas/
article/view/1613/24786. Acesso em: 13 ago. 2020.
" PORTELINHA, Ruthia. A dimensio cultural da integracio enropeia:
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Ainda no Reino Unido, a Bankside Power Station, uma
central termoelétrica construida em 1947, com as ativi-
dades encerradas em 1981, foi reaberta em 2000 como
um museu de arte contemporinea. “O Tate Modern em
Londres, instalado numa antiga usina elétrica no bair-
ro de Bankside, registrou 4,65 milhdes de visitantes em
2009, mais do que o Centro Pompidou e o MoMA de
Nova York”™,

Na Franca e na Bélgica, quando o projeto Cidade
Buropeia da Cultura foi implementado, varias fabricas
e sitios histéricos transformaram-se em Maisons Folies
(Casas de Festas), produzindo convivio entre morado-
res e artistas, com areas de espetaculos, workshops, ex-
posi¢des e multimidia. Em Lille, uma antiga estagao fer-
roviaria, desativada em 2001, transformou-se em uma
dessas casas de recepgOes de eventos culturais, abrigan-
do hoje bares, restaurantes e um cinema’”.

Em Luxemburgo, quando da sua segunda participa-
¢do no programa das cidades em 2007, “o gigantesco
edificio industrial Halle des Sonfflantes foi igualmente re-
convertido, para acolher a exposicao A/ we Need que se
debrugou sobre os desafios da globalizacao e do desen-

volvimento sustentavel”’.

A Suécia também promoveu transformagao nos seus
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espacos industriais “em termos de infraestruturas, os
principais legados da Cidade Europeia da Cultura foram
a criagdo do centro de exposi¢bes Tensta Konsthall e a
transformacao da primeira fabrica de Alfred Nobel em

galeria de arte: a Skulpturens Hus (Casa da Escultura)””.

A cidade de Guimaries, em Portugal, também mobi-
lizou a revitalizacio das suas zonas industriais, transfor-
mando a zona de couros, um quarteirdo que concentrava
fabricas de curtumes. Em um cyber centro com pousadas,
centros cientificos para a tender as demandas do projeto e
promover intervencoes na antiga area industrial®.

No ambito do Ano Europeu do Patrimoénio Cultu-
ral instaurou-se politicas ambientais, arquitetonicas e de

capitais europeias da cultura. 2009. Tese (Doutorado). 2009. p. 21.
" BENHAMOU, Francoise. Econonia do patriménio cultural. Edicoes
Sesc, 2016. p. 57.

> PORTELINHA, Ruthia. A dimensao cultural da integracio europeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009.

" PORTELINHA, Ruthia. A dimensio cultural da integracio enropeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009. p. 68.
7 PORTELINHA, Ruthia. A dimensao cultural da integracio europeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009. P. 75.
" PORTELINHA, Ruthia. A dimensao cultural da integracio europeia:
capitais europeias da cultura. 2009. Tese (Doutorado). 2009.

planejamento. A iniciativa promoveu, no ano de 2018,
a transformacdo do patrimonio industrial da Europa,
dando novos usos. Com restauragao inteligente e reu-
tilizagao adaptativa, os prédios e locais antigos recebem
novas concessoes, vida e trazem dinamismo econémico
e social as cidades e regides”. O turismo contribuiu com
a imagem das areas industriais, apresentando as histo-
rias, a evolu¢io tecnoldgica transcorridas ao longo de
décadas, informagdes operacionais, emissao de mapas e
publicac¢Ges, organizacdo de visitas guiadas e promo¢ao
de eventos especiais.

Muitos projetos combinam a conservagio e a
interpretagio de locais industriais com outras
atividades recreativas como um meio eficaz de garantir
sua sobrevivéncia a longo prazo. Gradualmente, o
movimento para promover o patriménio industrial
como um recurso para recuperar identidades locais,
construir uma narrativa historica da gléria industrial e
comercializar a identidade e a historia para os turistas se
espalhou e teve amplo apoio popular. A adaptagio as
atragOes dos visitantes nao apenas fornece as reliquias
de um passado industrial novos usos sustentdveis, mas
também oferece parcerias com empresas comerciais
para melhorar a economia local. Otgaar sugere que,
desde a década de 1980, virios paises, regides e cidades
identificaram o turismo industrial como um segmento
relevante de seu mercado turistico, associado a um
crescente interesse dos turistas por experiéncias
unicas e auténticas. Varios paises europeus, incluindo
Franga, Alemanha, Italia e Espanha, desenvolveram
‘nventarios histéricos do  pattimoénio  industrial’
para registrar seu patrimonio e se preparar para O
desenvolvimento comercial. Por fim, o turismo mostra
os beneficios de integrar o patriménio industrial a vida

profissional contemporanea.” *!

7 CONSELHO DA UNIAO EUROPEIA. Decisio (UE)
2017/864 do Patlamento Europeu e do Conselho, de 17 de maio
de 2017, sobre o Ano Europeu do Patriménio Cultural (2018). Jornal
Oficial da Unido Europeia, n. 1. 131, p. 1-9, 20 maio 2017.

80 No original: many projects combine the conservation and interpretation of
industrial sites with other recreational activities as an effective means of ensuring
their long-term survival. Gradually, the movement to promote industrial heritage
as a resource for reclaiming local identities, constructing a bistorical narrative of
industrial glory and marketing both identity and bistory to tourists has become
widespread and has enjoyed broad grass-roots support. Adaptation into visitor
attractions not only provides the relics of an industrial past with sustainable
new uses, but it also offers partnerships with commercial enterprise to improve
the local economy. Olgaar suggests that since the 1980s, various countries, re-
gions and cities have identified industrial tourism as a relevant segment of their
tourism market coupled with a growing interest from tourists for unique and
anthentic experiences. Several European countries, including France, Germany,
Italy and Spain, have developed ‘historic industrial heritage inventories’ in order
vial development. Ultimately,
tourism shows the benefits of integrating industrial heritage with contemporary

to record their heritage and prepare for

working life.
81 XIE, Philip Feifan. Industrial heritage tourism. Channel View Pub-
lications, 2015. p. 39.
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O parque Landschaftspark Duisburg-Nord é um desses
patrimonios culturais, com designer sustentavel, que
permite uma maior integracdao dentro das diretrizes eu-
ropeias de conservagao, sustentabilidade e funcio cul-
tural. Localizado em Duisburg Nord, na Alemanha, era
um antigo complexo siderargico da Thyssen Hochofenwerk
Meiderich (Grupo ThyssenKrupp) construido em 1901.
Foi desativado em 1985 e se tornou um patrimonio in-
dustrial, possuindo visitagdo noturna com iluminagao
preparada para receber os visitantes.

O declinio das industrias pesadas precipitou uma cri-
se economica, além de mudancas sociais e uma perda de
significancia cultural na regido, houve impactos negativos
no meio ambiente com a desativagiao, como significativa
polui¢do e o abandono desses espacos. Deixou uma paisa-
gem degradada com leitos ferroviarios, chaminés, montes
de escotia, solos poluidos, ruinas industriais™.

O antigo sitio industrial em 1991, com base no olhar
de Latz + Partner (Peter Latz), foi transformado em
atracdo turistica cultural. Landschaftspark Duisburg-INord,
inaugurado em 1994, foi projetado sob o passado in-
dustrial. O parque mantém o ambiente industrial, mas
com equipamentos, iluminagao e instala¢oes adequados
para locomocio, visitagio e integracio®. O turismo
nesse parque cumpre diversas fungdes, tais como: com-
pensacao e retorno do equilibrio ao ambiente natural
degradado, protecdo de espécies ameacadas de extingao
e biétopos valiosos.

O objetivo principal das atracdes turisticas do patrimo-
nio industrial é educar ou atender a instituicoes educacio-
nais e turistas independentes. F também uma forma ativa
e articulada de uma integragdao politica e um estabeleci-
mento do sentimento de unidade europeia. O patrimonio
industrial possui multiplas formas de valor educacional
inerente, que podem e sdo usadas para ajudar as geracoes
futuras a aprender sobre a historia, as condi¢oes inseguras
e exploradoras dos trabalhadores das fabricas durante dé-
cadas e as consequéncias ambientais da industria pesada
que fazem parte dessa memoria™.

As mudancas temporais e espaciais experimentadas

% STILGENBAUER, Judith. Landschaftspatk Duisburg Notd-
Duisburg, Germany [2005 EDRA /Places Award--Design]. Places, v.
17, n. 3, 2005.

% HEMMINGS, Sarah; KAGEL, Martin. Memory gardens: aes-
thetic education and political emancipation in the” Landschaftspark
Duisburg-Nord”. German Studies Review, p. 243-261, 2010.

8 XIE, Philip Feifan. Industrial heritage tourism. Channel View Pub-
lications, 2015.

pelos polos industriais sdo expressivas e fazem pressoes
para o redesenvolvimento. O turismo é meio econdémico
de revitalizar o legado industrial e integrar a remedia¢ao
e o projeto paisagistico industrial, cultural e ambiental.
Ele vai além da recuperacao das areas industriais degra-
dadas, de seus residuos e locais urbanos contaminados,
inclui-se no desenvolvimento do turismo uma aborda-
gem interdisciplinar para manter a sustentabilidade das
economias locais.

Na Europa, o turismo cultural nas areas industriais,
preservadas e ressignificadas, é fonte dominante no
turismo, por sua heranca histérica e a possibilidade de
expetiéncias diversas quando visitados.* O Parlamento
Europeu enfatiza que o desenvolvimento do patrimo-
nio industrial da Europa, também, poderia beneficiar
destinos secundarios e contribuir para alcangar um se-
tor turistico mais sustentavel, por meio da preservagao,
transformacao e reabilitacao das instalaces industriais.

O patriménio industrial tornou importante ao im-
plementar novas formas de turismo nos niveis local,
regional ou nacional, suas muitas facetas agucam as
atividades politicas, como a legitimagao ao apelar pela
continuidade do passado no presente. O patrimonio
industrial fornece os recursos para o desenvolvimento
do turismo, mas, mais amplamente funciona como uma
base de recursos de articulagcGes para uma ampla gama
de atividades econdmicas, sociais e politicas da comuni-
dade, quando reinsere significado e remodela aquele es-
paco para atender a sustentabilidade e a integracio por
meio do turismo e da cultura comum.

6 Consideracoes finais

A partir do processo de integragao europeu desctito,
a observancia deste em relacido as politicas turisticas e
ao financiamento para preservar o patrimoénio industrial
como um simbolo identitario europeu, pode-se concluir
que a integracdo é importante para a sustentabilidade
desse tipo de bem turfstico, bem como ele permite
aprofundar de forma subjetiva a unido dos paises e das
sociedades participantes do bloco.

O turismo torna-se uma importante atividade eco-
ndémica, associando a antiga ideia de contemplacio, la-

% XIE, Philip Feifan. Industrial heritage tourism. Channel View Pub-
lications, 2015.
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zet, repouso e diversdo ao desenvolvimento de lucro e
receita para localidades, pafses e regides. O fendmeno
turistico expandiu-se a tal ponto que a regulamentagiao
de entrada, saida, fronteiras e outros aspectos migratd-
rios para os visitantes passaram, também, a serem regu-
lados por organismos internacionais.

As organizagoes internacionais permitem avaliar a
condugio do turismo mundial, revelando que é o conti-
nente europeu que recebe metade dos turistas do mun-
do inteiro. Ao mesmo tempo, a Europa se destaca por
representar mais de um terco das receitas internacionais
de turismo, logo, revela-se que esse continente merece
atencdo a respeito da atuagdo turistica.

O turismo na Europa se destaca por ser uma im-
portante atividade para a regido, faz parte da politica de
integracao politica da Unido Europeia, sendo uma das
competéncias de regulamenta¢do do organismo supra-
nacional. Outrossim, essa politica comunitaria permite
a expansio turfstica e o desenvolvimento de varios seg-
mentos, propondo uma unidade e integragao mais forte
no bloco. Para isso, a entidade supranacional utiliza me-
canismos criados em acordo entre os pafses signatarios
para regular os temas de sua competéncia, a0 passo que
alarga de forma discreta e profunda suas atribui¢des.

Uma forma mais especifica de promover uma inte-
gracio, que atinja sociedade, paises e o bloco, € o turismo
industrial. O patrimonio industrial é vestigio de historia e
memoérias de um processo de industrializagdao que surgiu
na Europa, relativo ao perfodo das primeiras revolucdes
industriais. Essas areas, hoje, desativadas em decorréncia
de novas industrializacGes, da globalizacao e moderniza-
¢do tecnoldgica, ou seja, a desindustrializacio, expoe um
lugar abandonado, sem valor ou vinculo social.

Par isso a retomada a valorizacio desses espacos é de
extrema importincia, pois, fomenta novamente aquela
localidade, promove a sustentabilidade por reaprovei-
tar o espaco, promove a constru¢io de uma narrativa
histéria e de representatividade social. Por outro lado,
o investimento nessas regides revitalizadas ¢ financiado
por politicas publicas da Unido Europeia, que consegue
integrar, de forma sutil e eficaz, os paises do bloco, além
de desenvolver o turismo e a economia de areas ja estru-
turadas ou que sdo potencialmente vidveis.

Portanto o patrimonio industrial estabelece-se como
uma importante ferramenta de fomento turistico e de
integracao da Unido Europeia.
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Resumen

Este articulo defiende que el derecho humano a la identidad cultural es un
derecho comun, aplicable a los pueblos indigenas y a otras minorias cultu-
rales, en América y en Europa. Con el propésito de demostrarlo: i) concep-
tualiza el derecho humano a la identidad cultural y presenta sus fuentes en el
Derecho Internacional de los derechos humanos; ii) revisa la jurisprudencia
de la Corte Interamericana de Derechos Humanos, que reconoce la aplica-
bilidad de tal derecho, principalmente, a los pueblos indigenas; iii) identifica
precedentes del Tribunal Europeo de Derechos Humanos y su razonamien-
to en relacién a la aplicabilidad del mismo derecho a grupos minoritarios; y
iv) finalmente, plantea un marco de posibilidades y limites para un didlogo
jurisprudencial en torno al derecho humano a la identidad cultural. I.a me-
todologfa utilizada para el estudio de jurisprudencia corresponde al método
de derecho comparado, en un sentido horizontal, aplicado en el nivel de
los sistemas regionales de derechos humanos europeo e interamericano. Las
fuentes juridicas se estudian sistémicamente (sistema universal, regionales de
derechos humanos y fuentes especiales sobre derechos culturales). Comple-
mentariamente, se utiliza investigacion bibliografica en los aspectos concep-
tuales y doctrinarios.

Palabras-claves: Derechos Humanos. Identidad cultural. Cortes. Dialogo.

Abstract

This article argues that the human right to cultural identity is a common
right that protects indigenous peoples and other cultural minorities in Ame-
rica and Europe. In order to demonstrate it, the paper: i) defines the human
right to cultural identity and presents its sources in the International Law of
Human Rights; ii) reviews the jurisprudence of the Inter-American Court
Inter-American Court of Human Rights, which recognizes its applicability
mainly to indigenous peoples; iii) exposes relevant precedents of the Euro-
pean Court of Human Rights and its reasoning in relation to the same right
and its applicability to minority groups; iv) finally, proposes a framework



of possibilities and limits for a jurisprudential dialogue
among the two courts on the matter. About methodo-
logy, in the study of jurisprudence are used tools the
comparative law method, in a horizontal sense, applied
at the level of the regional European and Inter-Ameri-
can human rights systems. The legal sources are studied
systemically (universal system, regional human rights
and special sources on cultural rights). Complementa-
rily, bibliographic research is used in the conceptual and
doctrinal aspects.

Keywords: Human Rights. Cultural identity. Indige-
nous peoples. Courts. Dialog,

1 Introduccion

En este trabajo revisamos el proceso de confor-
macién de un derecho humano a la identidad cultural,
como, un derecho comun americano-europeo que am-
para los derechos de los pueblos indigenas y de otras
minorfas culturales en América y Europa. En este sen-
tido, primero, nos preguntamos si, hermenéuticamente,
la jurisprudencia sobre el derecho a la identidad cultural
de los pueblos indigenas, sostenida por la Corte Inte-
ramericana de Derechos Humanos (Corte IDH) y la
jurisprudencia sobre derechos culturales del Tribunal
Europeo de Derechos Humanos (TEDH) pueden dia-
logar considerando sus fuentes en comun y los even-
tuales razonamientos compartidos en sus respectivas
decisiones'. Segundo, para avanzar en una respuesta a
tal pregunta, proponemos una definiciéon del derecho,
revisamos sus fuentes e identificamos sus estandates en
la respectiva jurisprudencia de estas cortes.

Al respecto, nuestra hip6tesis, considera, en primer
término, que la existencia de un derecho humano a la
identidad cultural podra ser afirmada, si, a lo menos,
puede sostenerse que este derecho constituye una cate-
gorfa compartida por el Sistema Europeo y el Sistema
Interamericano de Derechos Humanos (SIDH). En
segundo término, en cuanto al derecho en si y solo en
abstracto, estimamos que los presupuestos sustantivos

1 Sobre la idea de un derecho comun euro americano. GARCIA

ROCA, Javier et al. (ed.). E/ didlogo entre los sistemas enropeo y ameri-
cano de Derechos Humanos. Pamplona, Madrid: Editorial CIVITAS,
Thomson Reuters, 2012; GARCIA ROCA, Javier; FERNANDEZ
SANCHEZ, Pablo. (coords.). Integracion enrgpea a través de derechos fun-
damentales: de un sistema binario a otro integrado. Madrid: Centro de
Estudios Constitucionales, 2009.

y los estandares planteados por la Corte IDH, genéri-
camente, contienen un nucleo normativo que permiti-
rfa amparar el derecho a la identidad cultural de mino-
rfas étnicas, nacionales y religiosas, tanto en el ambito
americano como en el europeo. Pero, en concreto, esa
conclusion esta sujeta a un conjunto relevante de limi-
taciones que esperamos develar en este trabajo. De esta
forma, nuestro objetivo serd identificar los elementos
en comun que conforman el derecho humano a la iden-
tidad cultural a partir de la jurisprudencia de la Corte
IDH y del TEDH.

Metodolégicamente, para el estudio de jurispruden-
cia del TEDH vy la Corte IDH se usan herramientas del
método de derecho comparado, en un sentido horizon-
tal’, aplicado en el nivel de los sistemas regionales de
derechos humanos europeo e interamericano. En este
aspecto, el objeto de estudio se centrard en las decisio-
nes de la Corte IDH y del TEDH, las cuales seleccio-
naremos en base a su contenido normativo referente
al derecho a la identidad cultural’>. En concreto, reali-
zaremos un estudio en base a una seleccién de casos
paradigmaticos de la Corte IDH y del TEDH con la
finalidad de visualizar ejemplarmente las tendencias re-
levantes en ambas cortes referentes al objeto de estu-
dio®. Para ello, analizamos las sentencias seleccionadas,
las fuentes universales comunes, especiales y regionales,
las categorias formuladas en cada caso, sus posibles y
reciprocas influencias, asi como alcances y brechas en

> SIEMS, Mathias. Comparative Law (Law in context). 2. ed. Cam-
bridge: Cambridge University Press, 2018. p. 293-294.

> Sobre niveles y objeto de comparacion. MANCERA COTA,
Adrian. Consideraciones durante el proceso comparativo. Boletin
Mexicano de Derecho Comparado, v. 41, n. 121, p. 213-243, 2008.

* No estudiamos los casos de demandas de pueblos indigenas cu-
ropeos (Comunidades del Pueblo Sammi de Rusia, Noruega, Fin-
landia y Suecia), presentadas -en su momento- ante la Comisioén
Europea de Derechos Humanos y ante el TEDH conforme la Con-
vencién Europea de Derechos Humanos (CEDH) porque ellas no
han sido admitidas. Luego, si bien se puede teorizar sobre el am-
paro de los derechos de los pueblos indigenas bajo las categorias
que venimos revisando para minotfas étnicas y grupos vulnerables,
desde una relectura del derecho de propiedad, nuestra metodologia
parte desde el estudio de decisiones pronunciadas por el TEDH. Es-
tudios sobre esta cuestion. KOIVUROVA, Timo. Jurisprudence of
the European Court of human right: rigarding indigenous peoples:
retrospect and prospect. lnternational Journal on Minority and Group
Rights, n. 18, p. 1-37, 2011; DESMET, Ellen. Conservacién y pueb-
los indigenas: un analisis socio-juridico. Cuadernos Deustos de Derechos
Humanos, Bilbao, n. 75, 2014; Beqiraj, Julinda. Indigenous peoples’
cultural identitty under EU Law and the ECHR: a non-trade inter-
est or a human rigth? Iz: HIPPOLITO, Francesca; IGLESIAS, Sara
(ed.). Protecting vulnerable groups: the european human rigths frame-
work. Oxford, Portland: Hart Publiching, 2015. p. 159-179.

13 FAUNDES, Juan Jorge . Didlogo entre la corte interamericana de derechos humanos y el tribunal europeo de derechos humanos en torno al derecho humano a la identidad cultural. Revista de Direito

* Internacional, Brasilia, v. 17, n. 3, p. 222-255, 2020



torno al reconocimiento del derecho humano a la iden-
tidad cultural a pueblos indigenas y otros grupos como
minorfas nacionales, religiosas o culturales’.

Asimismo, la revision de las fuentes juridicas es sis-
témica, realizando el analisis en base a sistemas not-
mativos, estudiando las fuentes internacionales, las de
caracter general (universales de derechos humanos), las
regionales de derechos humanos (europea y americana),
y las especiales (derechos culturales, minotfas étnicas,
pueblos indigenas y otros grupos vulnerables diferen-
ciados).

Complementariamente, en los aspectos conceptua-
les y doctrinarios, se utiliza investigacioén bibliografica.

Asi, en este trabajo: i) conceptualizamos el derecho
humano a la identidad cultural y presentamos sus fuen-
tes en el Derecho Internacional de los derechos huma-
nos; i) revisamos la jurisprudencia de la Corte IDH
que reconoce el derecho a la identidad cultural de los
pueblos indigenas y sus estandares; iii) estudiamos pre-
cedentes paradigmaticos del TEDH y su razonamiento
en relacién con el derecho a la identidad cultural y los
grupos minoritarios; iv) planteamos un marco de posi-
bilidades y limites para un dialogo jurisprudencial entre
la Corte IDH y el TEDH en torno al derecho humano
a la identidad cultural.

5

Pueblos indigenas, minorias nacionales y grupos vulnerables son
categorias no asimilables. Sin embargo, es posible establecer el conte-
nido normativo en comun de los diversos instrumentos internacion-
ales que amparan sus respectivos derechos de base cultural, sin que
ello implique forzar una homogeneizacién antropoldgica, politica ni
juridica de estos grupos. Sobre la comparacion de estos grupos. TO-
NIATTI, Roberto. El paradigma constitucional de la inclusion de la
Diversidad cultural: notas para una comparacion entre los modelos
de proteccion de las minorfas Nacionales en Europa y de los pueblos
indigenas en Latinoamérica. The pluralist papers, n. 3, 2015. Disponi-
ble en: http://www.jupls.cu/images/JPs_WP_RT_Ponencia_2015.
pdf Acceso en: 22 jul. 2020. Sobre grupos vulnerables, entre otros,
BELTRAO, Jane Felipe et al. Derechos humanos de los grupos vulnerables:
gufa de practicas. Barcelona: DHES, Red de Derechos Humanos
y Educacién Superior, 2014; MARINO, Fernando. Introduccién:
aproximacion a la nocién de persona y grupo vulnerable en el dere-
cho europeo. In: MARINO, Fernando; FERNANDEZ, Catlos (co-
ords.). La protecciin de las personas y grupos vulnerables en el derecho enropeo.
Madrid: Universidad Carlos IIT de Madrid, 2001. p. 19-26. p. 22-23;
MELLO, Patricia Perrone Campos. Prote¢ao a vulnerabilidade na
jurisprudéncia do Supremo Tribunal Federal do Brasil: a defesa da
populagio LGBTI+. Revista da AGU, afio 19, n. 1, p.17-43, 2020;
MELLO, Patricia Perrone Campos; LACERDA, Clara. El derecho
fundamental a la identidad cultural y el constitucionalismo en red en
la jurisprudencia del supremo tribunal federal de Brasil. In: FAUN-
DES Juan Jorge; RAMIREZ Silvina (ed.). Derecho fundamental a la
identidad cultural, abordajes plurales desde América 1atina. Santiago: RIL
Editores, Universidad Auténoma de Chile, 2020. p. 197-230.

2 El derecho humano a la identidad
cultural

La identidad cultural corresponde al conjunto de re-
ferentes culturales con los que “una persona o un grupo
se autodefine, se manifiesta y desea ser reconocido™.
Luego, el derecho a la identidad cultural se despliega en
dos dimensiones: como derecho a la identidad y como
derecho a la cultura. En cuanto a su naturaleza y titu-
lares: como derecho individual, protege al individuo y
su identidad en la comunidad’; como derecho colecti-
vo, resguarda a la comunidad®. La dimensién individual
es la que alcanza mas aceptacion’, especialmente en el
contexto europeo; mientras su perspectiva colectiva es
la que suscita mayores debates'. Nosotros sostendre-
mos que ambas perspectivas pueden integrar una visiéon
compartida, europea-americana, de los derechos huma-
nos, mas a alla de sus limites y delimitaciones''.

Entonces, para proponer una definicién, siguiendo
preliminarmente a la Corte IDH", el derecho a la iden-

¢ RUIZ CHIRIBOGA, Oswaldo. El derecho a la identidad cultural
de los pueblos indigenas y las minorfas nacionales: una mirada desde
el sistema interamericano. Revista Internacional de Derechos Humanos, v.
3, n. 5, afo 3, p. 43-69, 2006.

" DEL REAL, Alberto. E/ derecho a la identidad cultural. Pamplona:
Hditorial Aranzadi S.A., 2014.

8 Corte Constitucional de Colombia, Sentencia T-778/05; RUIZ
CHIRIBOGA, Oswaldo. El derecho a la identidad cultural de los
pueblos indigenas y las minorias nacionales: una mirada desde el sis-
tema interametricano. Revista Internacional de Derechos Humanos, v. 3, n.
5, afo 3, p. 43-69, 2006; DEL CARPIO, Columba. Pluralismo juridico,
derecho humano a la identidad cultural y globalizacidn. Navarra: Editorial
Aranzadi S.A., 2014. p. 48-49.

*  ELOSEGUI, Maria. E/ derecho a la identidad cultural en la Enropa
del siglo XXT: hacia una ciudadanfa inclusiva. Pamplona: Ediciones
Universidad de Navarra, 2012. p. 4-56.

" DEL REAL, Alberto. E/ derecho a la identidad cultural. Pamplona:
Hditorial Aranzadi S.A., 2014; HONNETH, Axel. Redistribucién
como reconocimiento: respuesta a Nancy Fraser. In: FRASER,
Nancy; HONNETH, Axel. ;Redistribucion o reconocimiento? un debate
politico-filosdfico. Madrid: Morata, 20006. p. 89-148. p. 131-132; FAUN-
DES, Juan. Honneth y la demanda por reconocimiento intercultural
de los pueblos indigenas. Perfiles Latinoamericanos, n. 49, p. 303-323,
jun. 2017.

' GARCIA ROCA, Javier. Soberania estatal versus integracién
europea mediante unos derechos fundamentales comunes: ¢cual
es el margen de apreciacién nacional? I GARCIA ROCA, Javier;
FERNANDEZ SANCHEZ, Pablo (coords.). Integraciin enrgpea a
través de derechos fundamentales: de un sistema binario a otro integrado.
Madrid: Centro de Estudios Constitucionales, 2009. p. 15-53. p. 26.
2 Corte IDH. Cuaso Bimaca Velisquez vs. Guatemala (fondo), 25
noviembre 2000). Corte IDH. Caso de la Conmunidad (Sunw) Awas Tigni
V’s. Nicaragna (fondo, reparaciones, costas), 31 agosto 2001. Caso Masa-
cre Plan de Sdnchez vs. Guatemala (reparaciones), 19 noviembre de 2004.
Corte IDH. Caso de la Comunidad Moiwana vs. Suriname (excepciones

13 FAUNDES, Juan Jorge . Didlogo entre la corte interamericana de derechos humanos y el tribunal europeo de derechos humanos en torno al derecho humano a la identidad cultural. Revista de Direito
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tidad cultural se describe como un derecho de naturale-
za colectiva y de titularidad de las comunidades, pueblos
indigenas, grupos afrodescendientes y sus respectivos
miembros!®. Este derecho contiene, asi, tanto el deber
de proteccion de las manifestaciones identitatias y cul-
turales, como, en especial, la obligacion del Estado y
de sus operadores de comprender los comportamientos
de cada pueblo o comunidad a la luz de su vision del
mundo, de los significados que ellos dan a sus compor-
tamientos, sin imponer los significados o pre-compren-
siones de la cultura hegemonica, a la cual pertenece re-
gularmente el intérprete'®. Entonces, preliminarmente,
desde esta perspectiva, podemos definir genéricamente
el derecho humano a la identidad cultural como:
El Derecho de todo colectivo, grupo o minotfa,
caracterizado étnica y o culturalmente, y de sus
miembros, a conservar su propia cultura, su
patrimonio cultural tangible o intangible, su presente
y su memoria histérica; y a ser reconocidos como
diferente en sus relaciones con otros grupos de la
sociedad. Comprende el derecho a que se respeten

sus conocimientos, creencias, artes, moral, religion,
sistema normativo, practicas y cosmovision; y el

preliminares, fondo, reparaciones y costas), 15 junio de 2005. Corte
IDH. Caso Comunidad Indigena Yakye Axa vs. Paragnay (fondo, repara-
ciones, costas), 17 junio 2005. Corte IDH. Caso Comunidad Indigena
Sawhoyamaxa vs. Paraguay (fondo, reparaciones y costas), 29 marzo 20006.
Corte IDH. Caso del Pueblo Saramatka vs. Surinam (excepciones prelimin-
ares, fondo, reparaciones y costas), 28 noviembre de 2007. Corte IDH.
Caso Comunidad Indigena Xdkmok Kdsek vs. Paraguay (fondo, reparaciones
y costas), 24 agosto 2010. Corte IDH. Caso Pueblo Indigena Kichwa de
Sarayaku vs. Ecuador (fondo y reparaciones), 12 junio 2012. Corte IDH,
Caso Norin Catrimdn y otros (dirigentes, miembros y activista del Pueblo Indigena
Mapuche) vs. Chile (fondo, reparaciones y costas), 29 mayo 2014. Corte
IDH. Caso Pueblo Indigena Xucuru y sus mienbros vs. Brasil (excepciones
preliminares, fondo, reparaciones y costas), 5 de febrero de 2018. Para
el estudio de estos precedentes en perspectiva del derecho fundamental
a la identidad cultural. FAUNDES, Juan Jorge. El derecho fundamen-
tal a la identidad cultural de los pueblos indigenas, configuracion con-
forme el derecho internacional y perspectivas de su recepcion en Chile.
Ius et Praxis, v. 26, n. 1, p. 77-100, 2020.

» FAUNDES, Juan Jorge. El derecho fundamental a la identi-
dad cultural de los pueblos indigenas: un derecho-matriz y filtro
hermenéutico para las constituciones de América Latina: la justi-
ficacion. Revista Brasileira de Politicas Piiblicas, v. 9, n. 2, p. 513-525,
2019. FAUNDES, Juan Jorge. El derecho fundamental a la identi-
dad cultural de los pueblos indigenas, configuracién conforme el
derecho internacional y perspectivas de su recepcion en Chile. Tus et
Praxis, v. 26, n. 1, p. 77-100, 2020. p. 81-82.

' FAUNDES, Juan Jorge. El derecho fundamental a la ident-
dad cultural de los pueblos indigenas: un derecho-matriz y filtro
hermenéutico para las constituciones de América Latina: la justi-
ficacion. Revista Brasileira de Politicas Piiblicas, v. 9, n. 2, p. 513-525,
2019. p. 514-516. FAUNDES, Juan Jorge. Derecho fundamental a
la identidad cultural de los pueblos indigenas: un nuevo paradigma
en la defensa penal indigena en Chile frente al Estado de Derecho
hegemonico. Revista Izquierdas, n. 45, p. 51-78, feb. 2019. p. 56-59.

derecho de sus integrantes a pertenecer a su cultura,
a no ser forzado a pertenecer a una cultura diferente
y 0 a no ser asimilado por éstal>.

Como dijimos nuestro objeto es identificar el nicleo
normativo comun a partir del cual se podrfa sostener un
potencial didlogo americano europeo de derechos hu-
manos en torno al derecho a la identidad cultural y, en
consecuencia, la existencia del derecho en un marco ge-
neral mas amplio al interamericano. Metodologicamen-
te optamos por recurrir a los instrumentos internacio-
nales de derechos humanos como fuentes normativas y
a la jurisprudencia de la Corte IDH y del TEDH. Por
ello, prescindimos aqui de la extensa fundamentacién
sobre la existencia del derecho a la identidad cultural en
abstracto, aunque sabemos que en un desarrollo integral

de esta categorfa es imprescindible'

. De igual forma,
prescindimos de varios debates importantes sobre los
alcances de este derecho y su dimensién colectiva'’, asi
como de las diversas comprensiones del concepto mis-

mo de cultura'®.

5 FAUNDES, Juan Jorge. Derecho fundamental a la identidad cul-
tural de los pueblos indigenas: un nuevo paradigma en la defensa penal
indigena en Chile frente al Estado de Derecho hegeménico. Revista
Izquierdas, n. 45, p. 51-78, feb. 2019. p. 51-78. Dicho trabajo, a su vez,
recoge elementos de las definiciones de: DEL CARPIO, Columba.
Pluralismo juridico, derecho humano a la identidad cultural y globalizacion. Na-
varra: Editorial Aranzadi S.A., 2014. p. 48-49; RUIZ CHIRIBOGA,
Oswaldo. El derecho a la identidad cultural de los pueblos indigenas
y las minorifas nacionales: una mirada desde el sistema interamericano.
Revista Internacional de Derechos Humanos, v. 3, 1. 5, afo 3, p. 43-69, 200065
FORNET BETANCOURT, Raul. Tareas y propuestas de la filosofia intercul-
tural sobre el concepto de identidad. Concordia: Reihe Monographien
Band 49, 2009. p. 47-54. Una definicién del derecho fundamental a la
identidad particular respecto de los pueblos indigenas en especifico.
FAUNDES, Juan Jorge. El derecho fundamental a la identidad cultural
de los pueblos indigenas: un derecho-matriz y filtro hermenéutico para
las constituciones de América Latina: la justificacion. Revista Brasileira de
Politicas Priblicas, v. 9, n. 2, p. 513-525, 2019.

16 FAUNDES, Juan Jorge. El derecho fundamental a la identidad
cultural de los pueblos indigenas: un derecho-matriz y filtro her-
menéutico para las constituciones de América Latina: la justifi-
cacion. Revista Brasileira de Politicas Priblicas, v. 9, n. 2, p. 513-525, 2019.
7 DEL CARPIO, Columba. Pluralismo juridico, derecho humano a
la identidad cultural y globalizacion. Navarra: Editorial Aranzadi S.A.,
2014. DEL REAL, Alberto. E/ derecho a la identidad cultural. Pamplo-
na: Editorial Aranzadi S.A., 2014; ELOSEGUI, Marfa. El concepto
jurisprudencial de acomodamiento razonable. Tribunal supremo de
Canada y TEDH ante la gestion de la diversidad cultural y religiosa
en el espacio publico. Navarra: Thomson Reuters, Aranzandi, 2013.
BLOSEGUI, Matia. E/ derecho a la identidad cultural en la Enropa del
siglo XXI: hacia una ciudadania inclusiva. Pamplona: Ediciones Uni-
versidad de Navarra, 2012; RUIZ RICO, Gerardo; RUIZ, Juan José.
La libertad religiosa en las sociedades multiculturales: la jurisprudencia na-
cional y europea: identidad religiosa en sociedades multiculturales.
Valencia: Tirant lo Blanch, 2015.

18 Sobre las criticas al concepto de cultura. v CLAROS, Luis; VI-
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2.1 Conformacion del derecho humano ala
identidad cultural desde sus fuentes en
el Derecho Internacional de los derechos
humanos

La Declaracion Universal de Derechos Humanos
(DUDH), sefiala que “Toda persona, como miembro
de la sociedad, tiene derecho a obtener la satisfaccion
de los derechos econémicos, sociales y culturales, in-
dispensables a su dignidad y al libre desarrollo de su
personalidad™ (art. 22) y que “tiene derecho de parti-
cipar libremente en la vida cultural de la comunidad”
(art. 27.1). En particular, la Declaracion Universal de la
Unesco sobre la identidad cultural del afio 2001 defi-
ne cultura como “el conjunto de los rasgos distintivos
espirituales y materiales, intelectuales y afectivos que
caracterizan a una sociedad o a un grupo social y que
abarca, ademas de las artes y las letras, los modos de
vida, las maneras de vivir juntos, los sistemas de valo-
res, las tradiciones y creencias”. Por su parte, el Pac-
to Internacional de Derechos Econdémicos, Sociales y
Culturales (PIDESC), en su articulo 1 dispone que en
virtud del derecho a la libre determinacion los pueblos
“establecen libremente su condicién politica y proveen
asimismo a su desarrollo econémico, social y cultural”.
Luego, en armonia con los instrumentos precedentes, el
articulo 27 del Pacto Internacional de Derechos Civiles
y Politicos (PIDCP) prescribe que:

En los Estados en que existan minorfas étnicas,
religiosas o lingiifsticas, no se negara a las personas
que pertenezcan a dichas minorfas el derecho
que les corresponde, en comun con los demas
miembros de su grupo, a disfrutar de su propia
cultura, a profesar y practicar su propia religién y a
emplear su propio idioma.

Este articulo, en su génesis no fue ideado para la
proteccion de grupos, sin embargo hoy se admite am-
pliamente como fuente del derecho a la identidad cul-
tural y que comprende la proteccién de minotias'. En

ANA, Jorge. La interculturalidad como lucha contrahegemonica.
Fundamentos no relativistas para una critica de la de la cultura. In:
VIANA, Jotge et al. Interculturalidad critica y descolonizacion: fandamen-
tos para el debate. La Paz: Convenio Andrés Bello, 2009. p. 117-
118. FAUNDES, Juan Jorge. Horizontes constituyentes: reconocimiento
de los pueblos indigenas en América Latina: los casos de Chile y
Bolivia. Curitiba: Appris, 2020. FAUNDES, Juan Jorge; LE BON-
NIEC, Fabien. Comparando la cultura juridica desde el derecho a la
identidad cultural en Brasil y Chile. Bragilian Journal of International
Law,v. 17, n. 1, p. 144-179, 2020.

" ANDRADE, Marfa. Derechos de minorias nacionales y de pueblos in-
digenas: comparacion entre los gitanos en Espafia y los Mapuche en
Chile. Santiago: Ediciones Juridicas de Santiago, 2019. p. 87-88.

particular, también se ha sostenido que integra el corpus
iuris de humanos derechos de los pueblos indigenas®,
en armonia con el Convenio N°169 de la OIT (Cv. 169
o Convenio N°169) y con la Declaracién de las Nacio-
nes Unidas sobre los Derechos de los Pueblos Indige-
nas (DNUDPI), que revisaremos.

En particular, también encontramos otros instru-
mentos que consideran en especifico la protecciéon de
derechos culturales y la identidad cultural, tales como:
la Convencién para la salvaguardia del patrimonio
cultural inmaterial, Convenciéon de Paris (2003), la
Declaracion sobre los Derechos de las Personas perte-
necientes a Minorias nacionales o étnicas, religiosas y
lingtiisticas (1992), la Declaracién Universal de la Unes-
co sobre la identidad cultural (2001) y la Convencion
para la salvaguardia del patrimonio cultural inma-
terial (2003).”

Las fuentes generales de Derecho Internacional pre-
cedentes pueden conformar un primer nivel normati-
vo, comun, americano y europeo, en torno al derecho

122, Pero dichas fuentes

humano a la identidad cultura
requieren ser articuladas con los instrumentos regio-
nales que dan aplicacion a estos mandatos, en particu-
lar la Convencién Americana de Derechos Humanos
(CADH) y el Convenio Europeo de Derechos Huma-
nos (CEDH) y otros instrumentos especializados. En
el marco europeo encontramos el Convenio Marco del
Consejo de Europa sobre el valor del patrimonio cul-
tural para la sociedad (Convenio Faro, 2005) y el Con-
venio Marco del Consejo de Europa para la Proteccion
de las Minotias Nacionales de 1995 (FCNM). El dltimo,
ampara el derecho de las personas pertenecientes a mi-
norfas nacionales a “mantener y desarrollar su cultura,
asi como preservar los elementos esenciales de su iden-
tidad, a saber, su religion, lengua, tradiciones y patrimo-
nio cultural” (art. 5).

% FAUNDES, Juan Jorge; CARMONA, Cristobal; SILVA, Pedro
Pablo. La Corte Interamericana de Derechos Humanos: hermenéu-
tica del derecho al medio ambiente sano, a la identidad cultural y a
la consulta, a la luz de la sentencia “Lhaka Honhat (nuestra tierra)
vs. Argentina (2020)”. Revista Brasileira de Politicas Piblicas, v. 11, n. 2,
p. 635-666, 2020.

' Un desarrollo mas extenso de estas fuentes. DEL CARPIO,
Columba. Pluralismo juridico, derecho humano a la identidad cultural y glo-
balizacion. Navarra: Editorial Aranzadi S.A., 2014; OLIVARES, Al-
berto. El derecho a la identidad cultural. In: AGUILAR, Gonzalo
(coord.). Nuevos derechos para una nueva Constitucion. Valencia: Tirant
Lo Blanch, 2019. p. 175-190.

2 DEL CARPIO, Columba. Pluralismo juridico, derecho humano a la
identidad cultural y globalizacion. Navarra: Editorial Aranzadi S.A., 2014.
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Dentro de los documentos especializados sobre pue-
blos indigenas encontramos el Convenio N°169 de la
OIT, que contempla que los gobiernos “deberan asumir
la responsabilidad de desarrollar, con la participacion de
los pueblos interesados, una acciéon coordinada y siste-
matica con miras a proteger los derechos de esos pue-
blos y garantizar el respecto a su integridad” (art. 2.1); lo
que incluye medidas que “promuevan la plena efectivi-
dad de los derechos sociales, econémicos y culturales de
esos pueblos, respetando su identidad social y cultural,
sus costumbres y tradiciones, y sus instituciones” (art.
2.2). El Convenio también establece que los pueblos in-
digenas son titulares del derecho de “decidir sus propias
prioridades en lo que atafie al proceso de desarrollo, en
la medida en que éste afecte a sus vidas, creencias, insti-
tuciones y bienestar espiritual y a las tierras que ocupan
o utilizan de alguna manera, y de controlar, en la medida
de lo posible, su propio desarrollo econémico, social
y cultural” (art. 7.1). Por su parte, la DNUDPI recoge
y protege diversas expresiones y alcances del derecho
humano a la identidad cultural (arts. 2, 9, 11, 25, 31 y
33). Y finalmente, la Declaraciéon Americana de Dere-
chos de los Pueblos Indigenas de 2016 (DADPI), que
reconoce un amplio conjunto de derechos vinculados a
la identidad cultural, entre otros, sefiala que los pueblos
indigenas, colectivamente, “tienen derecho a su propia
identidad e integridad cultural y a su patrimonio cultu-
ral, tangible e intangible” (art. 13).

De esta forma, sintetizando las fuentes internacio-
nales referidas, en relacién a un posible derecho comun
euro-americano que proteja la identidad cultural, pro-
visoriamente, desde ya, podemos establecer algunas
cuestiones centrales. En primer lugar, los instrumentos
universales, como la DUDH, el PDCP y el PIDEC, no
contemplan expresamente el DFICPIL. No obstante, s
es posible justificar la existencia del derecho humano a
la identidad cultural desde dichos instrumentos interna-
cionales generales, los cuales amparan a diversos grupos
vulnerables y minorfas®. Tal esfuerzo lo visualizamos

»  RUSSO, Anna; WENCES, Isabel. De los derechos de los
“miembros de las comunidades” a los derechos de la “comunidad
y sus miembros™: la diversidad cultural y el reconocimiento de la
propiedad colectiva de los pueblos indigenas en la Corte Interameri-
cana de Derechos Humanos. In: WENCES, Isabel; SANTOLAYA,
Pablo (coords.). La Awmérica de los Derechos. Madrid: Centro de Estu-
dios Politicos y Constitucionales, 2016; FAUNDES, Juan Jorge. El
derecho fundamental a la identidad cultural de los pueblos indige-
nas: un derecho-matriz y filtro hermenéutico para las constituciones
de América Latina: la justificacion. Revista Brasileira de Politicas Pribli-
cas, v. 9, n. 2, p. 513-525, 2019.

en la jurisprudencia de la Corte IDH y en alguna medida
también en la del TEDH.

Entonces, el primer nivel de reconocimiento abatca,
genéricamente, derechos culturales minorifas, naciona-
les, étnicas y religiosas u otros grupos vulnerables.

En un segundo plano normativo, las diversas
fuentes generales, referentes a derechos de minorias o
que amparan derechos culturales, deben articularse con
los tratados base de los sistemas regionales de derechos
humanos. En Europa, el CEDH con instrumentos es-
pecializados, como el FCNM y el Convenio Faro; o
bien, la CADH con la DADPI en América.

Ademas -como veremos-, para el ambito interameri-
cano, el derecho a la identidad cultural logra concrecion,
en un tercer plano mas especifico, en que se articula el
derecho reconocido en las fuentes generales y regiona-
les con otros instrumentos que amparan en particular
a los pueblos indigenas y afrodescendientes. De esta
forma, se vincula la justificacién del derecho a la identi-
dad cultural con otras fuentes mas especificas, como el
Convenio 169 de la OIT y la DNUDPI. Sin embargo,
el Convenio 169 de la OIT (de alcance general y
vinculante para los 22 estados que lo han ratifica-
do, en su mayoria de América Latina®) tampoco
contempla expresamente el derecho a la identidad
cultural. Mientras, la DN'UDPI, que si contiene un
reconocimiento expreso del derecho a la identidad
cultural, no es vinculante.

En consecuencia, si bien es posible afirmar la
existencia del derecho humano a la identidad cul-
tural desde las fuentes de alcance general en el
Derecho Internacional (universales, regionales),
junto a las especificas para los pueblos indigenas
u otras minorias nacionales, religiosas o culturales,
en todos los casos, es imprescindible un esfuerzo
hermenéutico por parte de las cortes regionales, de
argumentacion y articulacion de las fuentes para
identificar los titulares del derecho, la naturaleza
de este y sus alcances especificos en cada respec-
tivo contexto.

La labor interpretativa indicada, en el marco re-
gional interamericano, ha sido desarrollada por la
Corte IDH, alaluz de la CADH. Y, en el caso euro-

# Argentina, Bolivia, Brasil, Chile, Colombia, Costa Rica, Domi-
nica, Ecuador, Guatemala, Honduras, México, Nicaragua, Paraguay,
Pert y Venezuela. Conforme el reporte actualizado de la OIT.
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peo, la referida tarea hermenéutica la ha realizado
el TEDH conforme la CEDH. Como veremos, am-
bas cortes internacionales de derechos humanos
han reconocido el derecho humano a la identidad
cultural, pero sus respectivas fundamentaciones, si
bien no son opuestas, son disimiles y los alcances
del amparo otorgado también ha sido diverso.

3 La jurisprudencia de la Corte IDH Y
el DFICPI*

En este segundo capitulo revisamos un conjunto
de precedentes destacados de la Corte IDH conforme
los cuales ha ido configurando hermenéuticamente el
derecho a la identidad cultural. Para ello, primero, es
necesario sefialar sintéticamente cudles son los criterios
hermenéuticos que sigue la Corte IDH. En segundo
término, se estudian las decisiones en concreto que, a la
luz de la perspectiva interpretativa indicada, ha resuelto
las cuestiones sobre el derecho a la identidad cultural.
Para ello, los casos son categorizados conforme los de-
rechos que ha ido reconociendo y o categorizando en la

»  Aunque los trabajos que sintetizan la jurisprudencia interameri-
cana sobre derechos de los pueblos indigenas son muchos, solo
hemos encontrado los siguientes que traten el derecho a la identi-
dad cultural. AGUILAR, Gonzalo.
constitucional comin en materia de pueblos indigenas. In: VON

BOGDANDY, Amin; FERRER MAC-GREGOR, Eduardo; MO-
RALES, Mariela. La justicia constitucional e internacionalizacion: :Ha-

Emergencia de un derecho

cia un Ius Constitucionale Commune en América Latina? México:
UNAM, MPI, IIADC, 2010. p. 3-84. p. 23, 33. ESTUPINAN, Ros-
melin; IBANEZ, Juana Marfa. La jurisprudencia de la Corte Inter-
americana de Derechos Humanos en materia de pueblos indigenas
y tribales. In: BELTRAO, Jane Felipe e al. Derechos humanos de los
grupos vulnerables: manual. Barcelona: Red de Derechos Humanos y
Educaciéon Superior, 2014. p. 301-336. p. 325-326; MORALES, Ma-
riela. La vulnerabilidad como principio transnacional: aportes de la
Corte Interamericana de Derechos Humanos a la luz del IUS CON-
STITUCIONALE COMMUNE democratico. In: FERRER MAC-
GREGOR, Eduardo (coord.). Derecho procesal constitucional transnacion-
al- interaccion entre el derecho nacional y el derecho internacional.
México: Editorial Porrda, IMDPC, 2016. p. 295-334. p. 323-326;
RUIZ CHIRIBOGA, Oswaldo. El derecho a la identidad cultural de
los pueblos indigenas y las minorfas nacionales: una mirada desde el
sistema interameticano. Revista Internacional de Derechos Humanos, v. 3,
n. 5, aflo 3, p. 43-69, 2006. Por su parte, Schettini rescata el concepto
de derecho a la “vida digna” y la especial titularidad de sujetos de
derechos colectivos de los pueblos indigenas, asociados a sus dere-
chos territoriales y a los recursos naturales. SCHETTINI, Andrea.
Por un nuevo paradigma de proteccion de los derechos de los pueb-
los indigenas. Revista internacional de derechos humanos SUR., v. 9, n. 17,
dic. 2012. En el listado precedente no figuran nuestros trabajos en la
matetia que son referidos a lo largo de este estudio.

materia, los que se integran con las cuestiones de la in-
terdependencia, del desatrollo progresivo de los DESC
y la obligacion de actuacion diligente, formuladas por la
Corte IDH. Tercero, se sintetiza el razonamiento de la
Corte en estos casos.

3.1 La doctrina interpretativa de la Corte IDH

La base hermenéutica que usa la Corte IDH es el
control de convencionalidad®. Se trata de una categoria
elaborada por la Corte IDH para exigir el cumplimiento
de sus decisiones a los estados parte del SIDH”. En
general, bajo la idea del control de convencionalidad
se plantea el imperativo de adecuacion de la normativa
doméstica a la CADH, en particular, de los derechos re-
conocidos o desarrollados evolutivamente por la Corte
IDH, que permean los ordenamientos juridicos latinoa-

mericanos y sus constituciones®.

2 HENRiQUEZ, Miriam; MORALES, Mariela. E/ control de con-
vencionalidad: un balance comparado a 10 Aflos de Almonacid Arel-
lano vs. Chile. Santiago: DER Ediciones, 2017; MARINONI, Luiz;
MAZZ7UUOLIL, Valerio. Control de convencionalidade: un panora-
ma Latino-Americano Brasil/Argentina/Chile/México/Pert/Uru-
guay. Brasilia: Gazeta Juridica, ABDPC, 2013; VARELLA, Marcelo;
MONEBHUURRUN, Nitish; GONTIJO, André Pires. Protecio in-
ternacional dos direitos humanos. Rio de Janeiro: Processo, 2019. p. 47-
209.; FERREIRA, Rafael Fonseca; ANADON, Celine Barreto. O
didlogo hermenéutico e a pergunta adequada a aplicacao dos trata-
dos internacionais de direitos humanos no Brasil: caminhos para o
processo de internacionalizacio da constituicdo. Brazgilian Journal of
International Law, v. 12, n. 2, p. 175-192, 2015.

7 Como /leading case v. Cotte IDH. Caso Almonacid Arellano y otros
vs. Chile (excepciones preliminares, fondo, reparaciones y costas), 26
septiembre de 2006.

#  En doctrina se plantean diversas propuestas y conceptos pata la
sistematizacién y comprension de este control e interaccion. “Bloque
de constitucionalidad”. NOGUEIRA, Humberto. Derechos fundanen-
tales, bloque constitucional de derechos, didlogo interjurisdiccional y control de
convencionalidad. México: Ubijus Editorial, 2014. “El Estado abierto”
o la “estatalidad abierta”. MORALES, Mariela. El estado abierto
como objetivo del ius constitucionale commune: aproximacion des-
de el impacto de la Corte Interamericana de Derechos Humanos. In:
VON BOGDANDY, Armin; FIX-FIERRO, Héctor; MORALES,
Mariela (ed.). lus constitucionale comune en América Iatina: rasgos, po-
tencialidades y desafios. México: UNAM, MPI, 1IDC, 2014. p. 265-
299. “Ius Constitucionale Commune Americano”. VON BOGDANDY,
Armin ; MORALES ANTONIAZZI, Maricla ; FERRER MAC-
GREGOR, Eduardo (coords.). Ius Constitutionale Commune en América
Latina: Textos basicos para su comprension. Querétaro (México):
Max Planck Institute for Comparative Public Law and International
Law, Instituto de Estudios Constitucionales del Estado de Queréta-
ro Poder Ejecutivo del Estado de Querétaro, 2017; VON BOGDA-
NDY, Armin; PIOVESAN, Flavia, MORALES, Maricla (cootds.).
Direitos humanos, democracia e integracao juridica: emergéncia de um novo
direito publico. Sio Paulo/Rio de Janeiro: Elsevier, 2013; MELLO,
Patricia Perrone Campos; FAUNDES, Juan Jorge. Constitucionalis-
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La Corte IDH postula una perspectiva robusta del
control de convencionalidad y el cumplimiento de la
CADH. Al respecto, se ha sostenido que el control ejer-
cido por la Corte opera como “una concepcion unitaria
de las instancias normativas internacionales y nacionales
de derechos humanos que dan un contenido material
a principios constitucionales e internacionales respecto
de estos derechos para resolver los casos en el fuero
nacional”®. Conjuntamente, la Corte IDH, realiza una
“interpretacion evolutiva” de los derechos humanos®
que tiene como directriz el principio pro homzine o “pro-
-persona”. En general, puede afirmarse, a lo menos, que
este enfoque opera desde un consenso minimo de que
los derechos humanos constituyen un limite para los
estados, lo que configura una interaccion de diversos
alcances entre las cortes internacionales de derechos
humanos y las nacionales’.

mo en red: el derecho a la identidad cultural de los pueblos indigenas
como filtro hermenéutico para la tutela de la ocupacion tradicional
de la tierra. In: ROSSITO, Flavia Donini ez al. Quilonbolas e outros povos
tradicionais. Curitiba: CEPEDIS, 2020. p. 317-339; MELLO, Patricia
Perrone Campos; LACERDA, Clara. El derecho fundamental a la
identidad cultural y el constitucionalismo en red en la jurisprudencia
del supremo tribunal federal de Brasil. Iz FAUNDES Juan Jorge;
RAMIREZ Silvina (ed.). Derecho fundamental a la identidad cultural, abor-
dajes plurales desde América Latina. Santiago: RIL Editores, Universi-
dad Auténoma de Chile, 2020. p. 197-230.

#  NASH, Claudio. La Concepcién de Derechos Fundamentales
en Latinoamérica. Tendencias jurisprudenciales. 2008. 357 pp. Tesis
de doctorado. Programa de Doctorado en Derecho, Universidad de
Chile, Santiago, 2008. pp. 73, 245-246.

% Corte IDH. Caso de la Conunidad (Sumo) Awas Tigni V's. Nicaragua

(fondo, reparaciones, costas), 31 agosto 2001.
31

En doctrina las visiones sobre la intensidad de dicho control
son muy diversas: para algunos no existe un control propiamente
tal que alcance el derecho interno, mas alla de la responsabilidad
internacional en el plano internacional. VIO GROSSI, Eduardo. Ju-
risprudencia de la Corte Interamericana de Derechos Humanos: del
control de convencionalidad a la supranacionalidad. Anuario de Dere-
cho Constitucional Iatinoamericano, n. 21, p. 93-112, 2015. Para otros, se
trata de un control fuerte que se equipara al control de constitucion-
alidad, BURGORGUE-LARSEN, Laurence. L.a Corte Interameti-
cana de los Derechos Humanos como tribunal constitucional. In:
MAUES, Antonio Moreira; MAGALHAES, Breno Bafa (org). O
controle de convencionalidade na América 1atina: experiéncias compara-
das. Rio de Janeiro: Lumen Juris, 2018. p. 1-35; LEGALE, Siddharta.
La constitucion interamericana: los 50 afios de la Convencién Amer-
icana sobre Derechos Humanos en la jurisprudencia de la Corte
Interamericana de Derechos Humanos. In: COMITE JURIDICO
INTERAMERICANO, CURSO DE DERECHO INTERNAC-
IONAL, 46., 2019, Rio de Janeiro. Anais /...]. Rio de Janeiro: CJI,
2019. p. 121-169. p. 121-169. También encontramos proposiciones
que sostienen la idea mas armonica de un dialogo entre cortes na-
cionales y e internacionales: FERRER MAC-GREGOR, Eduardo.
Control de convencionalidad y buenas practicas: sobre el didlogo
judicial entre la Corte Interamericana de Derechos Humanos y los
tribunales nacionales. In: UGARTEMENDIA, Juan Ignacio; SAIZ,

Bajo la doctrina del control de convencionalidad, la
Corte IDH se instala como un tribunal que ha procu-
rado elevar los estandares de derechos humanos en los
estados miembros de la OEA, lo que ha sido particular-
mente Zntenso en relacion con los derechos de los pue-
blos indigenas.

3.2 Los precedentes de la Corte IDH en torno al
derecho a la identidad cultural

Si bien encontramos precedentes de Corte IDH so-
bre el derecho a la identidad cultural desde la década
de 1990, para los fines de este trabajo presentamos al-
gunos casos relevantes en relacion a este derecho, par-
ticularmente desde 2001 en adelante cuando la Corte
Interamericana asume un reconocimiento explicito de

los derechos de los pueblos indigenas bajo el amparo
de la CADH.*

La Corte IDH sostiene que el derecho a la identidad
cultural es un derecho fundamental y de naturaleza co-
lectiva cuya titularidad corresponde a las comunidades y
pueblos indigenas, que debe ser respetado en una socie-
dad multicultural, pluralista y democratica®. Asi, afirma
el nucleo normativo del derecho que, concretamente,
se materializa en el amparo de las formas de vida de
estos pueblos, su lengua, mecanismos de resolucion de
conflictos, religién, formas de organizaciéon y toma de
decisién, la relacidon con sus tierras, territorios, recur-
sos naturales y habitat, entre otros aspectos. Al mismo
tiempo, el derecho a la identidad cultural se despliega de
forma interdependiente® con otros derechos humanos

Alejandro; MORALES, Matiela. La jurisdiccion constitucional en la tutela
de los Derechos Fundamentales de la UE. Ofati: IVAP, MPI, 2017. p. 155-
174; PIZZOLO, Calogero. Comunidad de intérpretes finales: relacion
entre tribunales supranacionales, constitucionales y supremos: el
didlogo judicial. Buenos Aires: ASTREA, 2017.

2 Para una revision detallada de toda esta jutisprudéncia. FAUN-
DES, Juan Jorge; VALLEJOS, Liz. El derecho fundamental a la
identidad cultural de los pueblos indigenas, titulares, naturaleza,
contenido y alcances, desde la jurisprudencia de la Corte Interameri-
cana de Derechos Humanos. I